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THE DOCTRINE OF CONTINUOUS 
VOYAGE. 


AW as it develops strives to deal with facts as they are and not 

with the mask withgwhich they are disguised. According as 

it is more or less successful in so dealing with the realities instead 

of the pretenses, the administration of law avoids the reproach of 
artificiality and inefficiency. 

The doctrine of ‘‘continuous voyage” is one of the most marked 

examples of this tendency as developed in public law. Certain 


trades were confined to the vessels belonging to a nation, as its 
coasting and its colonial trade. When a state of war made it im- 
possible or inconvenient to carry on this trade in vessels of the 
belligerent nation, because they were subject to capture and con- 
demnation, that belligerent opened such trade to neutrals and the 
neutral ships claimed immunity. This situation was met by the 
holding of the courts of Great Britain that such neutrals, so 
employed, were engaged in the commerce of the enemy, thereby 
acquired enemy’s character and were accordingly subject to con- 
demnation. To avoid this result these neutral ships adopted the 
device of visiting a neutral port between the two enemies’ ports 
which were the real beginning and end of the voyage. They broke 
the voyage and claimed. that it was not from one belligerent port to 
‘another, but from a belligerent port to a neutral and from that 
neutral port to the final belligerent destination. The ship was 
therefore always on a voyage between a belligerent and neutral 
port. This was met by the English holding that the voyage was 
continuous notwithstanding such stop, and was in fact, and there- 
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fore in law, a voyage from one hostile port to another; and con- 
demnation was pronounced accordingly. Sir W. Scott held strongly 
that there could be no contraband goods bound for a neutral port,} 
but the question of an ulterior hostile destination seems not to have 
been there presented. Mr. De Hart? says that this question never 
arose in those earlier wars, and attributes this to the difficulties of 
land carriage in that age.* 

Then the device was adopted of not merely calling at, but tem- 
porarily unloading and paying duties in, the neutral port and later 
reloading and continuing the voyage. The practice was so exten- 
sive that more than one third of the colonial produce imported 
into the United States seems to have been reéxported, making use 
of drawbacks for duties paid.* Lord Stowell had at first thought 
that this device was sufficient,’ but the rule of the English courts 
was ultimately settled otherwise. In The William,* in an extended 
opinion by Sir William Grant, it was in 1806 finally decided, so 
far as English law is concerned, that a cargo shipped from a hostile 
port to a neutral port, then unloaded with payment of duties 
but shortly reloaded, and, as part of the original design, shipped 
to a hostile port, is in one continuous voyage throughout; and 
since both fermini are hostile, the fact that it is in a neutral ship 
will not save it from condemnation. The importation into the 
neutral country was held a fictitious importation and a mere 
voluntary ceremony.’ 





1 The Immina, 3 °C. Robinson, 167. 2 17 Law Quarterly, 193. 

8 See The Maria, 5 C. Robinson, 365; Wheaton’s International Law, 4 Eng. 
ed., sec. 508¢, and many cases there cited. 

4 See a note in 5 C. Robinson, 365, quoting “‘a late popular publication in America 
under the signature Phocion,” to the effect that the value of Colonial produce re- 
exported by means of drawbacks from America to Europe was by official reports in 
the last year $28,000,000, being more than one-third, namely, twenty-eight seventy- 
fifths, of the whole imports of the country. 

5 The Polly, 2 C. Robinson, 369. 6 5 C. Robinson, 385. 

7 As to taking part in the coasting trade of the enemy, see The Welvaart, 1 C. 
Robinson, 122 (1799) (opinion by Sir W. Scott); The Johanna Tholen, 6 C. Robinson, 
73; The Ebenezer, 6 C. Robinson, 250. 

As to the Colonial trade, see The Immanuel, 2 C. Robinson, 186 (1799) (opinion 
by Sir W. Scott) ; The Maria, 5 C. Robinson, 365 (1805) (opinion by Sir W. 
Scott); The Pheenix, 3 C. Robinson, 186 (1800) (opinion by Sir W. Scott). 

See 4 C. Robinson, appendix; The Juliana, 4 C. Robinson, 328; The Jonge 
Pieter, 4 C. Robinson, 79; The William, 5 C. Robinson, 385, and also table of cases, 
3 Phillimore, 385. 

The notes to 4 Eng. ed. of Wheaton, sec. 508¢, maintain that “in Lord Stowell’s 
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Except by treaties, the law of war is developed only in time of 
war or in adjudications arising from incidents of the struggle. After 
the great Napoleonic wars, as a result partly of exhaustion, partly 
of adjustments, there ensued a long period of comparative’ peace 
in Europe. No great war involving naval operations can be men- 
tioned until the Crimean War. In that war control of the sea was 
so wholly with the allies that it cannot be called a naval war, but 
it affords one well-known case involving the doctrine of continuous 
voyage. That doctrine had not been favored by the continental 
countries of Europe, but had been much condemned. However, 
the Hanoverian ship, Frou Howina, with a cargo of saltpeter, 
bound for a neutral port but with an ultimate destination of the 
cargo for Russia, was brought in and the cargo condemned by the 
Conseil Général des Prises of France in 1855.8 This seems the first 
extension of the rule to the transport of contraband of war, and the 
extension must be attributed to the courts of France.® 

There seems no further extension of the scope of the continuous- 
voyage doctrine until the case of The Dolphin, during the War 
of the Rebellion.” This was the case of a steamer of apparently 
British ownership, captured between the Islands of Culebra and 
Porto Rico, March 25, 1863, and brought in by the U. S. S. Wachu- 
setts. There were found on board nine hundred and twenty rifles 
and two thousand two hundred and forty cavalry swords, described 
as hardware, and consigned by Grazebrook of Liverpool to parties 
in Nassau. In the United States District Court for the Southern 
District of Florida it was shown that a secret letter from Graze- 
brook to the master was found on board which could only be 





time and down to the American Civil War this doctrine had only been applied to cases 
covered by the above doctrine, often called ‘the Rule of 1756,’ or where an under- 
hand trade was attempted to be carried on by subjects of one belligerent with the 
enemy.” (See as to the Rule of 1756, 3 Phillimore, 371; and Kennedy, L. J., Inter- 
national Law Assoc. Rep. [1908] 41.) However, in the notes to sec. sore to the 
same edition of Wheaton, a French case hereafter mentioned is considered and set out 
in a way, it seems, not wholly consistent with the above. . 

8 See Westlake, International Law, Part II, 257; Calvo, Droit Intern., Tome s, 
52; Wheaton, International Law, sec. sorc, note d. 

9 See Mr. De Hart, 17 Law Quarterly Rev. 194-195, 199; Wheaton, International 
Law, 4 Eng. ed., sec. 50rc, notes; 2 Westlake, International Law, 257; 2 Oppen- 
heim, International Law, sec. 401. Messrs. Smith & Sibley (Intern. Law, Russo- 
Japanese War, 235, 241-242) contend that the doctrine of continuous voyage was 
extended to contraband in the case of The Eagle, Adm. 1803. See also the article 
by Mr. Lester H. Woolsey, Amer. Jour. Intern. L., Oct., 1910, p. 823. 

10 See 7 Moore, Dig. International Law, 700; 7 Fed. Cas. 868. 
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understood as intending that the cargo be transported to some 
Confederate port; and they were all blockaded. Marvin, J., held 
that Nassau furnished no market for such a cargo, that Grazebrook 
did not intend that her voyage should end at Nassau, and that all 
facts pointed with unerring certainty to Charleston or Wilmington 
as the ulterior destination of the vessel and cargo, and that the 
purpose was to violate the blockade. Both ship and cargo were 
condemned and there was no appeal." It will be observed that an 
important part at least of the cargo was contraband and that the 
ultimate destination was a blockaded port, but the penalty was 
that appropriate for breach of blockade, namely, condemnation 
of both ship and cargo. 

In the same month the same court decided the case of The Pearl, 
captured on a like voyage from Liverpool to Nassau. The cargo 
consisted of bales of cloth and ready-made clothing. There being 
no evidence to satisfy the court of a belligerent destination, resti- 
tution of vessel and cargo was decreed by the lower court, but this 
was reversed by the Supreme Court and the ship and cargo con- 
demned, the latter court being satisfied that they were destined 
for one of the blockaded ports.“ The penalty was that due to 
breach of blockade and no contraband goods appear involved. 
The lower court cited and relied on the English decisions for its 
conclusions. The Supreme Court cited no authorities and merely 
discussed the evidence. 

In July of the same year Judge Betts of the United States Dis- 
trict Court for the Southern District of New York decided the 
case of The Stephen Hart, captured twenty-five miles from 
Key West with a cargo of ammunition and military clothing ap- 
parently bound for Cardenas, Cuba, where she was to be subject to 
the orders of one Helm, agent of the Confederate States in Cuba. 
There was direct evidence that the cargo was probably to be tran- 
shipped at Cardenas into a vessel more suitable for blockade running, 
unless the ‘‘Hart” were ordered to attempt the blockade herself, 
and that the goods were bought and designed for the enemy. Judge 
Betts held that the issue was 





11 See The Dolphin, 7 Fed. Cas. 868. 

1 See The Pearl, 19 Fed. Cas. 54, 5 Wall. (U. S.) 574, and 7 Moore, Dig. Inter- 
national Law, 702. 

% Blatchford, Prize Cases, 387. 
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“whether the adventure of the ‘Stephen Hart’ was the honest voyage 
of a neutral vessel from one neutral port to another neutral port, carrying 
neutral goods between those two ports only, or was a simulated voyage, 
the cargo being contraband of war and being really destined for the use 
of the enemy and to be introduced into the enemy’s country by a breach 
of blockade by the ‘Stephen Hart’ or by transhipment from her toanother 
vessel at Cardenas.” 


It was held that calling at a neutral port or transhipment 
therein made no difference if there were intent to transport contra- 
band to the enemy, and that in transport of contraband if any 
part of the voyage be unlawful it is unlawful throughout. “The 
law seeks the truth,” he says, “and never in any of its branches 
tolerates any such fiction as that under which it is sought to shield 
the vessel and her cargo in the present case.”’ 

Judge Betts quoted Sir Roundell Palmer, then Solicitor-General 
_ of England, as having stated in the House of Commons that the 
principles of the judgment in the case of The Dolphin “were to 
be found in every volume of Lord Stowell’s decisions.” 

_ He also quotes a letter from the Foreign Office of Great Britain 

of April 3, 1863, to the owner of the “Peterhoff,” after having 
communicated with the law officers of the Crown, to the effect that 
the United States had no right to seize a British vessel bond fide 
bound from a British port to another neutral port unless such 
vessel attempts to touch at, or has an intermediate or contingent 
destination to, some blockaded port or place, or is a carrier “‘of 
contraband of war destined for the enemy of the United States.” 
There was a decree condemning both vessel and cargo and a like 
decree on the same day in the similar cases of The Springbok 
and The Peterhoff. The decree was affirmed by the Supreme 
Court in The Hart.* Judge Betts’s opinion in the above case 
is always considered the strongest and best statement of the 
American doctrine. 

The first case upon the topic to be decided by the Supreme Court 
of the United States was The Bermuda,” the case of an alleged 
British ship, captured seven miles from shore. There was slight 
evidence that her immediate destination was a blockaded port. 
She was about one hundred and sixty miles from Florida, in the 
hands of those engaged in blockade running and under instructions 





4 3 Wall. (U.S.) 559. % 3 Wall. (U. S.) 514 (1865). 
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from the English agent of the Confederacy, laden with military 
and government supplies, some marked with the initials of the 
Confederate Government, and accompanied by many letters and 
messages for Charleston. The ship and munitions of war were 
condemned below. The court agreed that neutral trade from one 
neutral port to another was entitled to protection if that which 
is conveyed is (in the words of Sir W. Scott) to become a part of 
the common stock of the neutral port; but, that if the cargo is 
intended in reality to be sent by the same ship or another to a 
belligerent port, the rule is otherwise. The case of Jecker v. Mont- 
gomery was cited, wherein in 1855 a shipment to a Mexican 
port while the United States was at war with Mexico was held to 
subject ship and cargo to condemnation for trading with the enemy, 
and that the interposition of a neutral port through which the 
property is to pass does not prevent it from being condemned. 
The court observed that at first Sir W. Scott ?’ held that the landing 
and warehousing and the payment of the duties on importations 
was a sufficient test of termination of the original voyage, and 
that a subsequent exportation of the goods to a belligerent port 
was lawful; but in a later case, in an elaborate judgment, Sir Wil- 
liam Grant !* reviewed all the cases and established the rule, which 
has never been shaken, that even the landing of goods and payment 
of duties does not interrupt the continuity of the voyage of the 
cargo. ‘There seems no reason why this reasonable and settled 
doctrine should not be applied to each ship where several are en- 
gaged successively in one transaction, namely, the conveyance of 
a contraband cargo to a belligerent.” It held, furthermore, that if 
the shipowner does not know of the ulterior hostile destination of 
the cargo the ship is not liable, otherwise if he knows. “Successive 
voyages connected by a common plan form a plural unit.” Thus 
‘a neutral ship conveying contraband to a belligerent port under 
circumstances of fraud and bad faith is subject to condemnation, 
and in this case the cargo all consigned to enemies and most of it 
contraband must share the fate of the ship.” Also the court found 
that the original or ultimate destination was a blockaded port, and 
that the voyage from Liverpool to a blockaded port was one voyage. 





16 18 How. (U.S.) 114. 
17 The Polly, 2 Robinson, 3609, fully justifies this. 
18 The William, 5 C. Robinson, 385, supra. 
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Accordingly, by starting with such proposition in view, the liability 
to condemnation for attempted breach was fastened on the ship 
as firmly as if she had designed to carry it to the blockaded port 
herself, or to carry it as near as possible, and then to have it sent 
by a steamer of light draft or greater speed. The decree of con- 
demnation of the vessel and of the whole cargo was affirmed. 

In The Peterhoff!*® there was a decree below condemning the 
ship and her cargo of contraband bound for Matamoras, a Mexican 
port on the Mexican side of the Rio Grande River opposite the 
Confederate port of Brownsville. The cargo consisted in part of 
military supplies designed for the Confederate government. This 
decree of condemnation was reversed as to the ship and affirmed 
as to a part of the cargo. The mouth of the river was held not to 
be blockaded; and trade to Matamoras, even with intent to trans- 
port the goods thence to the enemy, otherwise than by sea, was 
not subject to forfeiture, but goods contraband of war and other 
goods of the same owner were condemned. 

The English Court of Common Pleas in a case arising upon a 
policy of insurance on the cargo of the “ Peterhoff” in 1864 *° reached 
the conclusion [I quote the syllabus] 


“that» goods that are contraband of war in the course of transport from 
a neutral port to a neutral port in a neutral ship are not, by the law of 
nations, liable to seizure by the cruiser of a belligerent state, even though 
the shipper may know or intend that they shall ultimately reach a port 
belonging to the enemies of the captors. To render goods contraband 
of war liable to seizure they must be taken im delicto, that is, in the 
actual prosecution of a voyage to an enemy’s port.” 


The matter was not further contested. However, in Seymour 
v. London & P. M. Insurance Co.” the same court later held dis- 
tinctly that the warranty as to other goods on the same ship had 
been broken when the intention was that the goods should go into 
the Confederate states in the course of the same transaction, and 
Mr. E. L. De Hart * very ably maintains that these English deci- 
sions in no way establish a doctrine adverse to that of continuous 
voyage in matter of contraband. 





19 5 Wall. (U. S.) 28. 20 Hobbs ». Henning, 17 C. B. N. s. 791. 

41 L. J. C. P. 193. 

2 17 Law Quarterly, 193; 23 Law Quarterly, 197. See also 2 Westlake, Inter- 
national Law, 256. 
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In The Springbok * the decree was reversed as to the ship, affirmed 
as to the cargo, on the ground that there was the intent to run a 
blockade. The owner of the ship and the master appear not to have 
known the character of the goods. The cargo being intended merely 
for transhipment at Nassau, into some other vessel more likely to 
succeed in breaking blockade, the voyage from London to the 
blockaded port was held as to the cargo, both in law and in the 
intent of the parties, to be one voyage, and the liability to condem- 
nation if captured during any part of that voyage attached to the 
cargo from the time of sailing. 

This case is of interest as treating the cargo as guilty of breach 
of blockade, when intended for entry into a blockaded port, even 
though the ship, which formed one of the connecting links, was 
wholly innocent of the design and subject to no penalty. It fully 
applies the penalties of breach of blockade to a guilty cargo in an 
innocent ship, and is directly opposed to the perhaps general doc- 
trine of writers (a doctrine which I submit is less known to courts) 
that the offense of breach of blockade “‘is essentially one of the 
ship and not an offense of the goods, except as derived from that 
of the ship.” * 

I venture to suggest, with deference, that the object of the rules 
as to breach of blockade is primarily to prevent cargoes entering 
or leaving the invested port, and that instead of the cargo being 
an incident and the ship the principal concern, it is exactly the 
opposite. The vehicle is forbidden merely to hinder her freight. 
Therefore the American rule may be justified, as in the above 
case. Now that aerial navigation is achieved, an added intricacy 
of connecting carriers may be expected, and any relaxation of the 
rule will still further endanger the efficiency of blockading oper- 
ations. The law ought to penalize the thing carried quite as much 
as the carrier. I submit that the Japanese regulations during her 
late war are in accord with this view, as I shall presently seek to 
show. 

In February, 1864, Earl Russell instructed Lord Lyons, the 
British Minister at Washington, as to The Springbok, that Her 
Majesty’s Government ‘‘could not officially interfere,” and as to 
that case “‘a careful perusal of the able judgment in the cases of 





% 5 Wall. (U.S.) 1. 
% See Westlake, International Law, Part II, War, 257. 
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the ‘Stephen Hart’ and ‘The Gertrude,’ in which the same parties 
were involved, goes so far to establish that the cargo of the 
‘Springbok’ was never bona fide destined for Nassau, that the com- 
plicity of the owners of the ship with the design of the owners of 
the cargo is, to say the least, so probable, on the evidence, that 
there would be great difficulty in contending that the ship and 
cargo had not been rightly condemned.” 

Earl Russell’s communication referred to the proofs that the 
cargo “containing considerable portion of contraband was never 
really bond fide destined for Nassau, but was either destined merely 
to call there or to be immediately transhipped after its arrival there 
without breaking bulk, and without any previous incorporation 
into the common stock of that Colony and then to proceed to its 
real destination, being a blockaded port.” 

On application to the Foreign Secretary, Lord Stanley, and on 
the joint opinion of Messrs. George Mellish, K. C., and W. Vernon 
Harcourt, K. C., that the sentence was erroneous, the matter was 
referred to the law officers of the Crown; and the Foreign Office, 
July 24, 1868, announced that Her Majesty’s Government would 
not be justified on the materials before them in “making any claim” 
for compensation. Again, the inference is held warranted that the 
goods were intended for immediate transhipment and importation 
into a blockaded port. 

In April, 1864, Earl Russell, on advice of the law officers of the 
Crown, declined to intervene on the part of Her Majesty’s Govern- 
ment as to the decisions in the cases of The Peterhoff and The 
Dolphin, and was not prepared to say they are not in harmony 
with English prize cases, and he also held the case of The Pearl 
fair and equitable.” 

Before the International Commission, under the Treaty of Wash- 
ington, all claims on account of the cargo of the “Springbok” were 
unanimously disallowed, and all claims on account of the “Peter- 
hoff,” the ‘‘Dolphin,” and the “Pearl” were in like manner dis- 
allowed.* No claim was made in case of the “ Bermuda.” 

This ‘‘Springbok” decision has been attacked generally by the 
most respectable writers on international law, both English and 
Continental, and condemned by the Maritime Prize Commission, 





% See 7 Moore, Dig. International Law, 723. 
% 7 Moore, Dig. International Law, 725-726. 
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nominated by the institute of International Law,”’ and it has been 
argued that it lacked logical precision in indicating how far it in- 
volved a question of blockade. 

Mr. Fish, Secretary of State of the United States, in 1871, stated 
that one hundred and sixty-seven cases had been condemned by 
the United States Prize Courts and that “‘with the exception of 
one case, that of the ‘Springbok,’ the Department of State is not 
aware of a disposition on the part of the British Government to 
dissent from any final adjudication of the Supreme Court of the 
United States in a prize case.” 

The case of the Dutch ship ‘Doelwyk,’ captured by an Italian 
cruiser in the Red Sea in 1896 about ten miles from the French port 
of Djibouti, during the war between Italy and Abyssinia, is the 
next decision in point. The cargo was mainly arms and munitions 
of war. The immediate destination was a neutral port closely con- 
nected with belligerent territory. The Italian Prize Court con- 
demned both ship and contraband cargo, but the conclusion of 
peace prevented the decree for condemnation from being carried 
out.” 
As has been observed, “the second state of transportation from 
the neutral port to the enemy in the case of the ‘Springbok’ was 
from a neutral port to the enemy by water, and in the case of the 
‘Doelwyk’ by land. Both cases sustain the doctrine of continuous 
voyage. Both decisions have received much criticism.” *° 

A committee of the Institute of International Law, including 
many of the most eminent English and Continental scholars, in 
the same year, 1896, reported in favor of the rule as to continuous 
voyage applying to contraband, and this was confirmed by the vote 
of the Institute.*! 

The British Admiralty Manual of Naval Prize Law,” issued by 
authority of the Lords Commissioners of the Admiralty of Great 





27 7 Moore, Dig. International Law, 731. 

28 Gessner’s Review of The Springbok, cited 7 Moore, Dig. International Law, 733. 

29 International Law Topics and Discussion, Naval War College (1905), 100-101; 
z Westlake, International Law, 28; 2 Oppenheim, International Law, 440; Smith and 
Sibley, International Law, Russo-Japanese War, 245. 

80 International Law Topics, Naval War College (1905), 100-101, supra. 

81 See Annuaire de l’Institut de Droit International, (1896), 231; Topics and Dis- 
cussion, supra (1905), 103. 

® Holland’s ed. (1888) sec. 73. 
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Britain, provided that if the destination of the vessel be neutral 
“the goods on board should be considered neutral, notwithstanding 
it may appear otherwise that the goods themselves have an ulterior 
hostile destination to be attained by transhipment, overland con- 
veyance, or otherwise.” 

In 1899, however, Great Britain, being at war with the South 
African Republic, an inland nation, and Lorengo Marquez, a Portu- 
guese harbor, being the port through which supplies could be most 
easily got by the Republic, Great Britain maintained the right to 
visit, search, and seize neutral vessels, and did seize three German 
ships on suspicion of carrying contraband. In reply to the protest 
of the German government on the ground that there could be no 
contraband in goods bound to a neutral port under the general 
principles of international law, supported by the British Admiralty 
Manual as above, Lord Salisbury for the Government held that the 
provision of the Manual was not applicable, and quoted Bluntschli 
for the doctrine that if the ships or merchandise were bound for a 
neutral port, but to go beyond in aid of the enemy, confiscation 
would be justified. No contraband was found, however, on the 
three ships seized. Mr. Atlay believes the doctrine of Lord Salis- 
bury will be apt to prevail in future.* Mr. Atlay in his notes to 
Wheaton * thinks that so far as contraband is concerned “the 
British Government is inclined to accept the principles followed 
by the courts of the United States,” and he calls attention to the 
well-known fact that the British Government,-at the time the 
decisions by the United States courts were complained of, “‘dis- 
tinctly refused to make any diplomatic protest or enter objection 
against the decision of the United States Prize Court.” 

Notwithstanding the celebrated declaration of Sir Henry Maine, 
made in 1887, as to the greatly diminished importance of the block- 
ade owing to improved transportation by land, and that South 
America would be “the only part of the world . . . at which block- 
ades would be of value,” ® they have since proved important oper- 
ations in at least two other regions, — the coast of Cuba and the 
Pacific coast of the Russian possessions. 





% Atlay’s note to Hall’s International Law, 5 ed., 671, quoted in International 
Law Topics and Discussion (1905), 97. 

#4 4 Eng. ed. 687. 

% International Law, 116. 
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. The Japanese regulation of March, 1904, as to maritime capture 
provides: 


“ Art. 17. In the case of a ship, the destination of which is not the 
enemy’s territory, whether she calls at that destination and discharges 
cargo or not, if there is reason to believe that the cargo in question is 
being conveyed to the enemy’s territory, her voyage shall be regarded 
as a continuous voyage, and her destination shall be held to have been, 
from the commencement, the enemy’s territory.” ® 


This seems to commit Japan, whose naval operations in war are 
most recent, enlightened, and important, to the doctrine of con- 
tinuous voyage, and the language is broad enough to apply to a 
cargo ultimately bound to an enemy’s port, even when the ship 
was not so bound, and to call logically for condemnation of the 
cargo if contraband, and of cargo and ship if the ultimate desti- 
nation of the cargo is a blockaded port; since in such case the 
language of the regulation makes the ship’s destination from the 
beginning “the enemy territory” notwithstanding a “discharge” in 
a neutral port. The final destination of the cargo infects the ship. 
If such final enemy destination is a blockaded port, the voyage 
being regarded as continuous, forfeiture must follow. During the 
blockade or siege of Port Arthur, the most recent known, twenty- 
three vessels were captured attempting to break blockade.*’ 

The writer has examined the adjudicated cases arising in the 
Prize Courts of Japan as reported in Professor Takahashi’s valuable 
work on “International Law applied to the Russo-Japanese War,” 
and has not found any decision in point. 

In the discussion at the United States Naval College in 1905,*8 
the conclusion was reached that the just regulation upon this ques- 
tion would be that “the actual destination of vessels or goods will 
determine their treatment on the sea outside of neutral jurisdiction.” 

As law advances it deals more and more with actualities and less 
and less with forms or pretended facts. 

It seems as if every naval power, having command of the sea, 
had found itself constrained in practice to adopt, as far as conven- 
ient, the continuous-voyage doctrine even against its own official 





% Naval War College, International Law Topics and Discussions (1905), 103; 
Takahashi, International Law applied to the Russo-Japanese War, 780. 

87 Smith and Sibley, International Law, Russo-Japanese War, 323. 

38 International Law Topics and Discussions, 106. 





THE DOCTRINE OF CONTINUOUS VOYAGE. 179 


or academic declarations, whenever an actual case presented itself, 
and this in the face of almost universal criticism. There is then 
a vitality in the rule which intimates that it is stronger, at least, 
than academic opinion, and it does not seem discredited even in 
its extreme results by judicial decision or positive governmental 
action. 

The International Naval Conference of London, 1909, agreed 
to articles which, if they become law, greatly modify the rule on 
the subject.*® These articles provide: 


“Article 7. Neutral vessels may not be captured for breach of block- 
ade, except within the area of operations of the warship detailed to render 
the blockade effective.” 


This, however, is no petty space. The breach of blockade being now 
almost wholly a night operation, and the time of capture of vessels 
guilty of egress being apt to be the dawn succeeding, as ‘“‘she emerged 
at daybreak from the zone of darkness” after sixteen hours of 
night and thirty knots speed, it is computed that the outer lines 
of the blockading force “might well be four hundred and eighty 
miles off.” “° 


“Article 19. Whatever may be the ulterior destination of a vessel 
or her cargo, she cannot be captured for breach of blockade if, at the 
moment, she is on her way to a non-blockaded port. 

“Article 20. A vessel which has broken blockade outwards or which 
has attempted to break blockade inwards, is liable to capture so long as 
she is pursued by a ship of the blockading force. If the pursuit is aban- 
doned or if the blockade is raised her capture cannot longer be effected.” 


As Admiral Stockton, Plenipotentiary Delegate of the United 
States to the Conference, states,“ “article 19 exempts a vessel 
bound for a non-blockaded port from capture for breach of block- 
ade no matter where she or her goods are ultimately bound. This 
article prevents the application of the doctrine of continuous voyage 
as to blockade and is a concession upon our part as we were the 
only power holding to the contrary.” 


By article 30, “absolute contraband is liable to capture if it is shown 
to be destined to territory belonging to or occupied by the enemy or to 
the armed forces of the enemy. It is immaterial whether the carriage 





39 See Supplement to Amer. Jour. Intern. L., July, 1909, p. 179 et seq. 
40 See the article by Admiral Stockton, 3 Amer. Jour. Intern. L., 604. 
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of the goods is direct or entails transhipment or a subsequent transport 
by land.” 

By article 33, “conditional contraband is liable to capture if shown 
to be destined for the use of the armed forces or of a government depart- 
ment of the enemy state.” 

By article 36, “notwithstanding article 35 as to destination, con- 
ditional contraband, if shown to have the destination referred to in 
‘article 33, is liable to capture in cases where the enemy country has no 
seaboard.” 

“Article 37. A vessel carrying goods liable to capture as absolute or 
conditional contraband may be captured on the high seas or in the ter- 
ritorial waters of the belligerent throughout the whole of her voyage, 
even if she is to touch at a port of call before reaching the hostile 
destination.” 


The Declaration of London, as seems obvious under the federal 
Constitution, cannot modify the law of the United States unless 
it is ratified by the federal Senate. The writer has the written 
opinions of Admiral Stockton and Professor George G. Brown, the 
representatives of the United States, at the Conference to that 
effect, that of the Department of State of the United States and 
of Senator Henry Cabot Lodge, chairman of the Committee of the 
Senate on Foreign Relations. The Declaration was long since sub- 
mitted to the Senate, but action has been delayed, as this writer 
was advised, at the request of the President on account of some 
matters of translation, and he was advised in June that it was still 
delayed at the request of the Department of State. 

In 1899 the Supreme Court of the United States decided in The 
Adula," a case arising from the blockade of the Cuban coast, that 
it would not modify its doctrine that a ship sailing to break block- 
ade was liable to capture and condemnation as soon as she left the 
territorial water of her initial port, and that this view would be in 
no way changed on account of the opinions of foreign writers. From 
this it may be argued that the important consensus of foreign 
writers and learned authorities expressed by the International Con- 
ference against the doctrine of continuous voyage cannot be re- 
ceived to modify the rule of that court, and so of the nation whose 
chief tribunal it is, until Congress sees fit to make such modifica- 
tion by statute, or until the treaty-making power, namely, the 
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President and Senate, by proper negotiations and ratification alter 
the rule. 

This writer applied to the United States Consul-General at 
London to learn whether the Declaration of London of February, 
1909, had been ratified, and was advised in return under date of 
June 1, 1910, that there had been no ratification of the same. 

It therefore, after the lapse of a year and a half, has failed to 
become the law of any nation. 

My honored and learned friend, Professor Westlake, has very 
ably opposed the German doctrine that the laws of war are liable 
to be overridden by necessity,“ answering the arguments of Lueder 
that the commanders will act on the dictates of necessity whatever ° 
may be laid down, and will not submit to defeat or ruin in order 
not to violate formal law. Dr. Westlake says, ‘‘This ground re- 
duces law from a controlling to a registering agency.” Admitting 
the force and dignity of this conception, yet in the grim struggle 
for existence between two nations, where human life is as nothing, 
a formal rule as to property which represents a fiction, a pretense, 
or a device will be apt to be disregarded. A blockade-running 
venture from a European port to the coast of the Southern Con- 
federacy was full of dangers, but from Nassau to Charleston it was 
almost assured of success. Thus Mr. Thurlow Weed wrote Hon. 
John Bigelow, June 27, 1863, “A line of steamers from Nassau to 
Charleston has only lost thirteen out of one hundred and forty 
trips,” less than ten per cent. 

The blockade of the southern coast of the United States in the 
war of the Confederacy still stands as the great blockade of history, 
and the rules evolved by the United States courts at that time and 
administered with the official acquiescence of all other powers, 
and which were not discredited by the international commission 
acting on claims arising therefrom, cannot be said to be abolished 
even by the widest scholastic criticism. , rhe Japanese regulations 
-in the last blockade favor them, and they seem essential to the 
efficiency of blockade, and that is still one of the least bloody and 
most pacific, even though reducing operations of war, one of the 
least cruel and embittering forms of “belligerent coercion.” 
Charles Noble Gregory. 
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THE NEW FEDERAL STATUTE RELATING 
TO LIENS ON VESSELS. 


HE sixty-first Congress just before adjournment passed an 
act of great importance to the ship-furnishing and ship-owning 
interests of the country, and one which ought to be welcomed by the 
admiralty bar; for it is believed that this law will work a vast im- 
provement in the practice of an important branch of the maritime 
jurisprudence of the United States. The act referred to is entitled, 
“An Act Relating to Liens on Vessels for Repairs, Supplies, or 
Other Necessaries,”’ and was signed by the President June 23, 1910. 
Much has been accomplished of late in furtherance of uniform 
legislation by the several states on branches of the law dealing with 
questions arising in commercial transactions, and where uniformity 
is most needed, such as the law of sales and the law of negotiable 
instruments. In this way one of the disadvantages of our system 
of government by a federation of sovereign states is being avoided. 
But not alone in the field of the common law has the want of uni- 
formity been manifest. For years the law of the United States re- 
lating to liens on vessels for necessaries existed in a state of almost 
hopeless confusion, the result of misconceived and conflicting prece- 
dents and the provisions of the varying state statutes dealing with 
“domestic” vessels, so called. Believing that reform could best 
be secured by means of an act of Congress, which body, indeed, 
alone possessed the authority to treat of certain features of the 
law, the Maritime Law Association of the United States, at its 
annual meeting in May, 1908, appointed a committee to draft a 
measure upon the subject which Congress should be asked to 
enact. A bill was adopted by the Association which subse- 
quently received the indorsement of the American Bar Association 
and the support of many ship-owning and ship-furnishing interests 
as a much-needed attempt to simplify the law and to make it 
uniform throughout the country. And Congress so far approved 
the undertaking as to pass the bill, with but one slight amend- 
ment hereafter referred to. The law thus enacted is the subject 
of this article. 
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As a preliminary to a discussion of the Act, some review of the 
state of the law is necessary. The writer treated of the matter at 
length in an article which appeared in a former number of this. 
Review.! For present purposes it is sufficient to say that the most 
conspicuous sources of confusion in the American law were (1) the 
division of vessels into two classes with respect to necessaries, 
namely, “foreign” and “domestic” vessels; and (2) the doctrine 
of presumption of credit to the owner. 

The division of ships into two classes in lien cases was the result 
of the decision of the Supreme Court of the United States in The 
General Smith,? decided in 1819. There it was held that when 
necessaries were furnished a ship in a port of a state to which she 
did not belong, a lien was given by the general maritime law, but 
that when necessaries were furnished in a port or state to which 
the ship did belong, the case was governed by the municipal law of 
the state, and that no lien was implied unless recognized by that 
law. This ruling was contrary to the law of continental Europe 
(which takes no account of the domicile of the vessel) and to the 
theory, if not the practice, of the law of the admiralty courts of 
Great Britain, and was soon recognized to be a mistake, though 
just how the mistake happened to be made is not quite clear, for the 
opinion in the leading case is short and devoid of citations. Various 
explanations have been offered. In the first place it is to be noted 
that on the Continent there is little, if any, distinction between the 
municipal law and the maritime law. Mr. Justice Brown character- 
ized the decision in The General Smith as “‘a relic of the prohibi- 
tions of Westminster Hall against the Court of Admiralty,” * from 
the fact that the English admiralty courts assumed to recognize 
the right of a materialman to proceed against the vessel for neces- 
saries furnished in England, but were prevented from taking juris- 
diction of such claims by the common-law judges.* Judge F. C. 
Lowell accordingly explained the error as due to Story’s failure 
to perceive clearly the “difference between jurisdiction and sub- 
stantive law.”> In a paper read before the American Bar Associ- 
ation in 1908, Mr. Edgar H. Farrar said that the rule of the civil 

1 21 Harv. L. REv. 332. 2 4 Wheat. (U. S.) 438. 

3 The Roanoke, 189 U. S. 185, 194. 

* See The Champion, Brown, Adm. 520, 531; The Zodiac, 1 Hagg. Adm. 321, 
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law which gives a lien on both foreign and domestic vessels “was 
never admitted in England,” and that therefore the decision in - 
The General Smith differed from the English as well as the Con- 
tinental law and jurisdiction. The origin of the mistake is per- 
haps not important, but the insistence upon the ruling by the 
Supreme Court of the United States was of grave consequence 
to the American admiralty law. 

The decision in The General Smith left it to be determined by 
the law of each state whether a lien should be implied for necessaries 
furnished a vessel of the state. In Peyroux v. Howard ’ the Supreme 
Court sustained the lien given by the Civil Code of Louisiana, and 
the common-law states of the country were not slow in passing 
statutes conferring liens for supplies furnished by resident material- 
men. These statutes were upheld in the case of domestic vessels, 
and an anomalous situation was created, which resulted in much 
confusion. The ‘‘home state” in which the vessel was said to be 
“domestic” was identified with the state of ownership; in the ports 
of every other state, even of other states of the Union, the ship 
being regarded as a “foreign” vessel. This division was in itself 
artificial, for the states as such have no vessels. All American ves- 
sels are vessels of the United States, and no American vessel is in 
a foreign port when in a port of the United States.’ Further, the 
absence of any requirement in the statutes of the United States 
that the owners of an American vessel should live in the same state 
made it difficult in many cases to decide for the purpose of liens 
for necessaries just what state was the “home” state of the vessel. 
Some courts were led to intimate that a vessel might have more 
than one home state, or, at least, be “domestic” in more than one 
state; ® and Mr. Justice Johnson once described home port as “‘an 
epithet which, it is very easy to perceive, has no necessary refer- 
ence to State or other limits.” !° Finally, the most conspicuous 
anomaly which the recognition of the state laws introduced into 
our practice was that the lien, although conferred by a state statute, 





6 The Extension of the Admiralty Jurisdiction by Judicial Interpretation, 33 Reports 
Amer. Bar Assoc. 479. 

7 7 Pet. (U. S.) 324. 

8 Benedict, The American Admiralty, 3 ed., sec. 273. 

® The Rapid Transit, 11 Fed. 322, 329-330; Stephenson v. The Francis, 21 Fed. 
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could be enforced in the federal courts alone, inasmuch as, the sub- 
ject matter being maritime, it came within the exclusive grant of 
the admiralty and maritime jurisdiction, by the Constitution, to 
the national courts." 

Another result of The General Smith was that a great and unnec- 
essary burden was placed upon the federal courts; for the state - 
statutes varied greatly in their scope and phraseology, and the 
task of construing them uniformly proved very difficult. Indeed 
the burden was found so great that in 1858 the Supreme Court 
amended the Twelfth Admiralty Rule by taking away: the right to 
proceed im rem in the case of domestic vessels, and Taney, C. J., 
declared, in explanation of the change, that the duty of interpreting 
and enforcing the state statutes was “entirely alien to the purposes 
for which the admiralty power was, created.” ” 

The doctrine of presumption of credit to the owner was promul- 
gated in the case of The St. Jago de Cuba,” in which Johnson, J., 
said (1) that it was not in the power of anyone except the master 
to give implied liens on a vessel, and (2) that when the owner was 
present the contract was inferred to be made on his ordinary respon- 
sibility, without a view to the vessel as the fund from which com- 
pensation was to be derived. Like the ruling in The General Smith, 
the doctrine of The St. Jago de Cuba seems to have had no counter- 
part in the law of Europe. It was, however, retained in the American 
law, at least in the case of contracts made by the owner in person, 
the accuracy of the first proposition of Johnson, J., being questioned 
by Mr. Justice Clifford in The Kalorama,“ and the law in effect 
restated by the court in The Valencia,” where it was said that 
“in the absence of an agreement, express or implied, for a lien, a 
contract for supplies made directly with the owner in person” 
carried with it no claim upon the res." 

While no difficulty resulted from the enforcement of this rule 
where necessaries were ordered by the owner in a foreign port, much 





11 The Glide, 167 U. S. 606. 
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confusion arose over the question as to whether or not ‘‘an agree- 
ment, express or implied,” was essential to the establishment of a 
lien in the case of necessaries ordered by the owner in a home port. 
Some courts, following the dictum of the Circuit Court of Appeals 
for the Sixth Circuit, in The Samuel Marshall,!’ an opinion written 
by Judge Taft, held that some evidence that the vessel was credited 
was necessary to support the lien, notwithstanding the state law.'8 
Other courts took the position that this interpretation defeated the 
very object of the local statutes, which was to confer a lien in the 
state where the owner was always assumed to be present.!® In The 
Iris ° it was held by the Circuit Court of Appeals for the First 
Circuit that under the Massachusetts statute there was no necessity 
of either alleging or providing that credit was given the vessel by 
mutual agreement. An attempt was made in this case to bring the 
question to the attention of the Supreme Court, but the court re- 
fused to entertain a writ of certiorari,” with the result that a sharp 
conflict of authority continued to exist among the lower federal 
courts. The decision in The Iris was construed as standing for 
the proposition that state statutes silent upon the subject of credit 
created a conclusive presumption of credit to the vessel and a con- 
sequent lien.* In The Vigilant “ the Circuit Court of Appeals for 
the Third Circuit took a middle ground, holding that in such cases 
the necessaries ordered were presumed to be on the credit of the 
vessel unless the contrary was shown, a view which seems to accord 
with the theory of the French law. Thus, Emérigon says, speaking 
of a claim for the construction of a vessel (which under the Conti- 
nental law is treated in this respect like a claim for necessaries), 
that the debt is privileged unless it be shown that the materialman 
“trusted the person and not the thing.” * 
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To meet the situation thus outlined the present federal statute 
was framed. How it meets the situation and what the Act attempts 
to accomplish, it is the purpose of this article to explain. 

The text of the Act follows: 


“ Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That any person furnishing 
repairs, supplies, or other necessaries, including the use of dry dock 
or marine railway, to a vessel, whether foreign or domestic, upon the 
order of the owner or owners of such vessel, or of a person by him or 
them authorized, shall have a maritime lien on the vessel which may 
be enforced by a proceeding in rem, and it shall not be necessary to allege 
or prove that credit was given to the vessel. 

SEc. 2. That the following persons shall be presumed to have au- 
thority from the owner or owners to procure repairs, supplies, and 
other necessaries for the vessel: The managing owner, ship’s husband, 
master, or any person to whom the management of the vessel at the 
port of supply is intrusted. No person tortiously or unlawfully in pos- 
session or charge of a vessel shall have authority to bind the vessel. 

Sec. 3. That the officers and agents of a vessel specified in section 
two shall be taken to include such officers and agents when appointed 
by a charterer, by an owner pro hac vice, or by an agreed purchaser in 
possession of the vessel, but nothing in this Act shall be construed to 
confer a lien when the furnisher knew, or by the exercise of reasonable 
diligence could have ascertained, that because of the terms of a charter 
party, agreement for sale of the vessel, or for any other reason, the per- 
son ordering the repairs, supplies, or other necessaries was without author- 
ity to bind the vessel therefor. 

Sec. 4. That nothing in this Act shall be construed to prevent a fur- 
nisher of repairs, supplies, or other necessaries from waiving his right 
to a lien at any time, by agreement or otherwise, and this Act shall not 
be construed to affect the rules of law now existing, either in regard to 
the right to proceed against a vessel for advances, or in regard to laches 
in the enforcement of liens on vessels, or in regard to the priority or rank 
of liens, or in regard to the right to proceed in personam. 

Sec. 5. That this Act shall supersede the provisions of all state stat- 
utes conferring liens on vessels in so far as the same purport to create 
rights of action to be enforced by proceedings in rem against vessels for 
repairs, supplies, and other necessaries.” 


It will at once be observed that, generally speaking, the Act does 
three things: (1) It does away with the artificial distinction between 
foreign and domestic vessels in the matter of liens for necessaries; 
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(2) removes the presumption of credit to the owner; and (3) super- 
sedes the state statutes in so far as they confer liens for supplies, 
repairs, and other necessaries. : 

The last result is accomplished by section 5 of the Act. As 
originally worded, this section read: 


“That this Act shall supersede the provisions of all state statutes 
conferring liens on vessels in so far as the same purport to create rights 
of action against vessels for repairs, supplies, and other necessaries.” 


The words ‘‘to be enforced by proceedings in rem” were added 
in the Senate because of the fear, expressed by some members of 
the Judiciary Committee, that otherwise the Act might be con- 
strued to prevent the attachment of a vessel in a suit against the 
owner in a state court. Needless to say it was not intended that 
the Act should have this effect, and it is believed that the section 
in question could not be construed to have any such effect. The 
Act deals with maritime liens, enforceable by proceedings in rem. 
A right of action against a vessel is a right in rem. A claim against 
the owner is in no sense a right im rem, and the mere fact that the 
vessel is attached as collateral security does not make the cause an 
action im rem. Further, section 4 expressly provides that the right 
to proceed in personam shall not be construed to be affected by the 
new law. And the judiciary act which conferred upon the district 
courts of the United States jurisdiction of admiralty and maritime 
causes contained the following reservation: ‘saving to suitors in 
all cases the right of a common law remedy where the common law 
is competent to give it.” Says Mr. Justice Clifford in The Belfast,” 
in explanation of the reservation: 


“Examined carefully, it is evident that Congress intended by that 
provision to allow the party to seek redress in the admiralty if he saw 
fit to do so, but not to make it compulsory in any case where the common 
law is competent to give him a remedy. Properly construed, a party 
under that provision may proceed im rem in the admiralty, or he may 
bring a suit i personam in the same jurisdiction, or he may elect not 
to go into admiralty at all, and may resort to his common-law remedy 
in the State courts or in the Circuit Court of the United States, if he can 
make proper parties to give that court jurisdiction in his case.” 


A striking illustration of this separation of rights at common law 
and rights in admiralty is to be found in the case of Leon v. Gal- 
% 7 Wall. (U.S. ) 624, 644. ( 
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ceran,2” where an action against the owner by seamen suing for 
their wages in a state court, with an attachment of the vessel under 
the state law, was sustained by the Supreme Court of the United 
States. Out of an abundance of precaution, however, the amend- 
ment of the fifth section was made, and for the sole purpose of mak- 
ing it certain that the section should not be construed to vitiate 
the right of attachment granted by the states in suits at common 
law. 

The distinction between foreign and domestic vessels in the 
matter of liens for necessaries is avoided by section 1 of the Act 
which provides that the lien shall exist whether the vessel be for- 
eign or domestic, and puts upon the same footing necessaries fur- 
nished in the home state of the vessel and necessaries furnished in 
a foreign port or state. The first section also removes the presump- 
tion of credit to the owner in the case of contracts made by him, 
and simplifies the law by making the lien depend upon a contract 
by the furnisher with one in authority to bind the vessel for neces- 
saries. The owner is primarily the person to lien the vessel, and 
those presumed to have this authority in addition to the owner 
are designated in section 2. In so far as the persons thus enumer- 
ated are concerned the Act makes little if any change in the law. 
Further, it is provided in the first section, in an attempt to do away 
with all confusion about credits in the future, that no allegation or 
proof that the vessel was credited shall be required in order to 
sustain the lien. Except as called for by the ruling in The Valencia,” 
in the case of necessaries ordered by the owner in person, the ele- 
ment of credit to the ship was never, practically speaking, of much 
consequence. The crediting and pledging of the vessel was a fiction 
and nothing more. Indeed, the lien was termed an implied lien, 
and it was held in one case ® that the ‘“‘express or implied” agree- 
ment for a lien required by The Valencia did not serve to create a 
lien de novo, but only to rebut the presumption that the owner alone 
was credited. Inasmuch, therefore, as the new statute undertook 
to do away with the distinction between domestic and foreign 
ports and with the presumption once said to attach to the owner’s 
presence in any port, the requirement of proof that the vessel was 
credited seemed unnecessary, and, if retained, more apt to con- 
tinue the confusion which it was the express purpose of the Act 
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to avoid. The furnisher credited the vessel in the past, so far as he 
understood the requirement, by charging the necessaries to the 
vessel and believing in consequence that he was secured. Doubt- 
less he will continue to enter his charges against the vessel in the 
future. 

The last provision of the first section does not mean, however, 
that the lien shall exist regardless of the question of credit. Al- 
though the reforms in the law are accomplished largely by the first 
section, the Act must be read as a whole and section 4 provides 
that nothing in the Act shall be construed to prevent a furnisher from 
waiving his right to a lien at any time “by agreement or otherwise.” 
The effect of the law, therefore, is to say that when necessaries are 
furnished a vessel upon the order of one in authority to procure 
them, they shall be presumed to be on the credit of the vessel, and 
that alien shall exist, therefor, —an implied hypothecation which 
may be enforced by a proceeding im rem. The furnisher may surren- 
der his claim on the res affirmatively, or he may lose it by laches 
in the enforcement of the claim. But the burden is upon the person 
disputing the lien to show that the same has been waived. And 
unless it be shown that it was understood or agreed between fur- 
nisher and orderer that the vessel should not be held responsible, 
the credit of the vessel is implied by the law, and a valid claim 
against the vessel established which the furnisher may enforce 
if he proceed with diligence. The theory of the Act in this respect 
is similar to that of Judge Gray in his construction of the Penn- 
sylvania statute in The Vigilant,*® which statute the learned judge 
interpreted to mean that supplies ordered by the persons designated 
“‘are presumed to be on the credit of the vessel (unless the contrary 
is shown).” Speaking of the lien conferred he said, ‘Of course, 
like any other privilege or advantage given by law, it can be waived, 
and an understanding between the parties, that no such lien is con- 
templated, would be effective for that purpose.” And again, “The 
burden, therefore, of showing an express repudiation of such a 
pledge known to the one who claims the lien rests upon him who 
undertakes to rebut its implication.” This construction introduces 
no new theory into the maritime law of America, but merely applies 
to the case of necessaries ordered by the persons designated, and 
in all ports, the familiar rule of the general law in the case of con- 
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tracts by the master when in a foreign port. In such cases it was 
a presumption of law that the necessaries were furnished on the 
credit of the ship, and proof was not required of any “express 
pledge,” “special agreement,” or “stipulation” to that effect.™ 
The persons enumerated in section 2 in whom authority to bind 
the vessel for necessaries is to be presumed are the agents who 
‘would ordinarily act for the vessel in fitting her out and maintaining 
her in condition. The clause, “or any person to whom the manage- 
ment of the vessel at the port of supplies is intrusted”’ is doubtless 
an elastic one. Supplies furnished to a vessel in Boston upon the 
order of the ship’s New York agent would seem to be furnished 
upon the order of the person to whom the management of the vessel 
at the “port of supply” is intrusted in the absence of an authorized 
agent of the vessel at Boston. Section 2, like the first section, is 
not to be read alone, and must be construed in connection with the 
third section. When thus construed, it will be observed that although 
authority to bind the vessel is presumed in the case of certain officers 
and agents, the owner is not precluded by the Act from restricting 
the authority of any officer or agent, whether one of the desig- 
nated few or not; and if the furnisher know that for “any reason” 
the person ordering the necessaries is without authority to bind the 
vessel, no lien arises. This brings the law into accord with the 
conduct of the modern business of shipping. On the larger lines the 
master now has very little to do with the furnishing of the vessel, 
even when in a foreign port, this duty being attended to by an agent 
on shore, or by some other officer of the sh:p or of the company that 
owns it. In this particular, furthermore, the Act does no violence 
to the maritime law. Even in the case of necessaries ordered by 
the master in a foreign port no lien was implied if the master had 
funds or credit which he could use to meet the expenses incurred, 
and the possession of such funds or credit by the master was known 
to the furnisher or if he ought to have known of them.” For the 
law has never assisted a ship’s agent to practice a fraud upon the 
owner. The Act does not mean, nevertheless, that the furnisher 
shall not have the right to rely upon the authority to bind the ves- 
sel presumed to exist in the officers and agents specified in the 





81 The Emily Souder, 17 Wall. (U. S.) 666, 670-671; The Eliza Jane, 1 Sprague 
(U. S.) 152, 153. 
% The Kate, 164 U. S. 458, 467 ef seg. and cases cited. 
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second section. It is only when he knows that such officers or 
agents do not have the requisite authority, or under the circum- 
stances is put upon inquiry as to their powers, that the presumption 
-becomes inoperative. There must be an actual restriction of au- 
thority by the owner in the first place, and in the absence of affirma- 
tive knowledge of such restriction, or of circumstances which ought 
to raise a doubt in his mind, the furnisher is entitled to rely upon 
the presumption and will acquire a lien, even if the officer or agent 
in fact has no authority. Just what circumstances shall be said to 
give rise to a doubt or to put the furnisher upon inquiry must be 
left to the courts to decide, as the cases come before them. But the 
furnisher must not be denied the benefit of the presumption for 
trivial circumstances. The question is largely one of his good faith, 
and the law does not require of him more than a reasonable inquiry. 
If the furnisher make an honest effort, through readily available 
channels, to ascertain the authority of the orderer in cases calling 
for an inquiry, he would seem to have satisfied the law. And if 
such inquiry fail to disclose absence of authority the lien will attach 
by virtue of the presumption. For it is only when the furnisher 
“could have ascertained” by the exercise of reasonable diligence 
that the orderer in fact had no authority that no lien is created. 
If, however, the officer or agent is unlawfully in possession or charge 
of the vessel, no lien arises, notwithstanding the presumption. 
Section 3 states further the law relating to necessaries furnished 
chartered vessels and vessels operated by a person other than the 
real owner in respect of which there was previously some conflict 
of opinion. No distinction is now made between a charterer and: 
an agreed purchaser in possession of the vessel in so far as the con- 
tracts of the officers and agents presumed to have authority to bind 
the vessel are concerned. The furnisher acquires a lien when deal- 
ing with them unless he knows that their authority is restricted by 
the terms of the charter or agreement for sale of the vessel, or, in 
the words of the Act, “by the exercise of reasonable diligence could 
have ascertained” that they were without authority to bind the 
vessel. The phrase quoted is one of three used by Mr. Justice 





% Cf. The India, 16 Fed. 262; The Lime Rock, 49 Fed. 383, 384 (charterer); The 
Garonne, 160 Fed. 847 (owner pro hac vice). Contra, The H. C. Grady, 87 Fed. 232, 
239 (agreed purchaser); The Iris, 100 Fed. 104 (agreed purchaser under state statute), 
and see Professor Hughes’ article on Maritime Liens, 26 Cyc. 781-782. 
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Harlan in two cases where there was a charter limitation, the state- 
ments being so made by the court as to be treated as synonymous 
expressions. In the first of these cases, The Kate,* the court denied 
the lien because they were of the opinion that 


“the libellant knew or under the circumstances is to be charged with 
knowledge that the charter-party under which the Kate was operated 
obliged the charterer to provide and pay for all the coal needed by that 
vessel,” 


And in The Valencia,*® the same court said that the furnisher ac- 
quired no lien 


“if the circumstances attending the transaction put him on inquiry as 
to the existence and terms of such charter-party, but he failed to make 
inquiry and chose to act on a mere belief that the vessel would be liable 
for his claim.” 


The phrase, “knew, or by the exercise of reasonable diligence, 
could have ascertained,” is adopted from The Kate, and was used 
in the Act of Congress to make it clear that if the furnisher know 
of the existence of a charter-party or of an agreement for the sale of 
the vessel, he is put upon inquiry as to its terms, and cannot ex- 


cuse himself by denying ignorance of the terms, should it turn 
out that the charterer or agreed purchaser had undertaken to fur- 
nish the vessel at his own cost.*? 

With respect to advances, the law is left as it was.** To entitle 
the lender to proceed against the res, the advances must be made 
on the credit of the ship to pay claims which are in themselves 
liens and must actually be used to satisfy such claims.** And “such 





4 164 U.S. 458, 465. % 165 U.S. 264, 272, 273. % 164 U. S. 458, 470. 

87 In The Underwriter, 119 Fed. 713, 764, Judge F. C. Lowell seemed to infer that 
another rule might obtain if the supplies were furnished in a “port of distress.” Whether 
this would be so under the new Act may be questioned, especially when it is considered 
how readily the owner can be communicated with, under modern conditions, from all 
points of the world. Whether a charterer who has control and possession of a vessel 
under a charter-party requiring him at his own cost to provide for necessaries may, 
under any circumstances, pledge the credit of the vessel, was a point expressly re- 
served by the court in The Valencia, 165 U. S. 264, 272. 

88 Sec. 4. 

39 The Guiding Star, 18 Fed. 263; The Wyoming, 36 Fed. 493; The City of Camden, 
147 Fed. 847; The George W. Anderson, 161 Fed. 760; The Emma B., 162 Fed. 966; 
The Avalon, 169 Fed. 696, 
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an advance not made on authority of one having the right to bind 
the ship does not give a lien.” “ 

No statement or notice of the lien is required by the Act as a 
condition precedent to the creation of the lien, and the Act stipu- 
lates no period of limitation within which the lien shall be deemed 
to continue. In these respects the federal statute accords with 
the general maritime law as heretofore-administered in the case of 
foreign vessels, and a change is made in the law relating to neces- 
saries furnished domestic vessels, since most of the state statutes 
required some sort of claim to be filed in a designated registry. 
This requirement was annoying to ship-furnishers and offensive 
to ship-owners who disliked to have their vessels incumbered with 
a long list of claims for necessaries of all kinds. The only persons 
who might be said to have received a benefit from the practice 
were prospective purchasers of the vessel, for furnishers seldom 
examined the registry, and any examination would reveal only 
claims for necessaries furnished in the home state, which, as a mat- 
ter of fact, might represent but a small percentage of the liens on 
the vessel. Assuming some publication of liens for necessaries to 
be desirable, the question arises, where and how shall it be made? 
Registry at a single place, as for instance the city of Washington, 
would, in a country as large as the United States, be, practically 
speaking, of little value. The home port of the vessel (even if 
known) would not necessarily be accessible to all interests as a place 
of public record, and the port of supply is open to still greater ob- 
jections. Furthermore, so many registries would be required in 
the case of the last suggestions as to defeat the adoption of either. 
Some adaptation of the Italian practice which requires the lien to 
be entered on the ship’s register or sea letter, which is carried on 
board the vessel, would seem to be as feasible a scheme as could 
be made use of in this country; but the lack of enthusiasm among 
ship-owners and ship-furnishers for any provision as to the record- 
ing of the lien and the difficulty of deciding upon any particular 
plan led to the abandonment of all provisions as to registry in the 
Act which is now the law of the land. 

It is doubtful, moreover, if prospective purchasers are likely to 
suffer any detriment because of the absence of a requirement that 
a claim of lien shall be recorded. Section 4 says that the Act shall 





40 Hughes, Maritime Liens, 26 Cyc. 764-765. 
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not affect the law relating to laches. In determining whether or 
not a lien has become stale, a most important consideration is the 
existence of the claims of third parties which have come into being 
during the period when the lien claimant could have enforced his 
claim against the vessel, and of these intervening rights perhaps 
the most important are those of bond fide purchasers of the 
vessel.“ The doctrine of laches as administered by the courts 
has worked well in the case of liens conferred by the general mari- 
time law, and it was felt that the ends of justice would be better 
served if in place of a fixed period of limitation in the new statute 
the doctrine of laches were made applicable to all liens for neces- 
saries. Any limitation to be just must have some exception, to 
provide for the case where the furnisher is unable to proceed against 
the vessel during the stated period, notwithstanding the exercise 
of reasonable diligence on his part. In some cases it would be un- 
just to allow a lien to be enforced, even if the established period 
during which the lien was to continue had some time to run. On 
the whole, therefore, it was deemed wisest to leave the matter of 
the continuance of the lien to the courts, and it is believed that the 
result will be the most desirable one of causing lien claimants to 
enforce their claims with diligence. 

We have been speaking of the provisions of the new Act. It is 
now pertinent to inquire just what claims are embraced by the Act. 
The title and some of the phraseology of the federal statute are 
taken from the Twelfth Admiralty Rule of the Supreme Court, 
which rule relates to “suits by materialmen for supplies or repairs 
or other necessaries.” In the classic language of Sir Leoline Jen- 
kins,” “Those are commonly called materialmen whose trade it is 
to build, repair or equip ships or to furnish them with tackle and 
provision (necessary in any kind).” The word “necessary” in this 
connection has never been construed in this country to mean what 
is absolutely essential to the needs of the ship, but rather what is 
fit and proper for the vessel and what a prudent owner would order.* 
On the other hand, “necessaries” have not been taken to compre- 
hend all the services that a ship may require.“ As used in the 





41 See Hughes, Handbook of Admiralty Law, 94, 95. 

Quoted by Sir John Nicholl in The Neptune, 3 Hagg. Adm. 129, 142. 
* The Grapeshot, 9 Wall. (U. S.) 129. 

“ See Hughes, Adm. Law, 96-97. 
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Twelfth Rule the term “other necessaries” would seem to mean 
other like necessaries, and to embrace “necessary” materials, fur- 
nishings, fittings, and appliances of all kinds appropriate to the 
vessel. In the new statute the term is made to include specifically 
“the use of dry dock or marine railway,” an addition to the Act 
which some parties have thought to be unfortunate. It is therefore 
worth while to consider what effect the insertion of these words 
has upon the meaning of the word “necessaries” and the scope 
of the law. Ifthe use of a dry dock or a marine railway is a neces- 
sary, then why not the use of a dock or wharf; and if dockage and 
wharfage come within the scope of the Act, do other services that 
may be rendered to a ship? 

In a case decided in 1871," and before the Twelfth Rule was 
amended for the second time so as to provide once more for the 
enforcement of liens on domestic vessels, Benedict, J., was called 
upon to decide whether an action im rem could be maintained for 
“wharfage” furnished to a domestic vessel. In his opinion the 
learned judge stated that he had “failed to discover in the mari- 
time law any general distinction between foreign and domestic 
vessels in respect to demands like this.’ The doctrine of The Gen- 
eral Smith, he observed, had been applied by the Supreme Court 
only to the contracts of materialmen, ought not to be extended 
to other contracts, and a wharfinger was not a materialman. He 
accordingly allowed the lien notwithstanding the fact that the 
rule of practice then in existence made no provision for actions 
against domestic vessels. The case of Ex parte Easton, decided 
by the Supreme Court in 1877, made it questionable whether a . 
lien arose for wharfage furnished in the home state.“ But Judge 
Benedict’s view of the nature of the service was acquiesced in by 
Addison Brown, J., in The Allianca,*’ in which case that learned 
judge remarked that ‘‘a wharfage service, as respects immediate 
need, and the absence of opportunity for personal dealing or in- 
quiry, is most analogous to towage, pilotage, or salvage, which, 
aside from statute, give a lien on domestic vessels.” It will be 
noted, however, that the language used by the court is somewhat 
guarded, and in a later case the same judge referred to the decision 
of Benedict, J., as establishing the proposition that a maritime lien 





“ The Canal Boat, “Kate Tremaine,” 5 Ben. (U. S.) 60. 
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exists for wharfage furnished to a domestic vessel “when the wharf- 
age is obtained in the ordinary course of navigation, on the engage- 
ment of the master or officers of the ship.” ** In the second case 
Brown, J., found that the wharfage was not furnished in the 
ordinary course of navigation or upon the request of an officer of 
the ship, but in accordance with the terms of an unsigned memoran- 
dum of agreement previously drawn up between the libellant and 
the president of the steamship company. “In all cases,” says the 
Court (citing The Samuel Marshall**), “to sustain a maritime 
lien there must be either in fact or by presumption of law a credit 
of the ship; and whenever such credit is negatived by the evidence, 
no such lien, whether maritime or statutory, will be recognized.” 
The lien was denied for two reasons: (1) because the contract em- 
braced other valuable considerations, the supply of which would 
give no lien upon the ship; and (2) 


“because the evidence indicates beyond doubt, as it seems to me, that 
the dealings were upon a personal contract between the two companies 
which did not look to any credit of the ship, but only to the personal 
responsibility of the steamship company.” 


The dismissal of the case was well justified by the finding that the 
agreement ‘“‘embraced considerably more than ordinary wharfage 
rights,” and there was abundant evidence that the services were 
not furnished on the credit of the vessels concerned. But the lan- 
guage of the court, taken in connection with the citation of The 
Samuel Marshall, seems to infer that in the case of contracts made 
by the owner in person, the law as to wharfage is like the law govern- 
ing supplies and repairs, which, if true, furnishes a reason why the 
former service should be held to be covered by the Act of Congress 
in order that there may be uniformity with respect to the element 
of credit, when the owner is a contracting party. And wharfage 
would clearly appear to be brought within the scope of the Act by 
the specific enumeration among “other necessaries” of the use of 
a dry dock. Indeed in The George W. Elder,*° the District Court 
of Oregon sustained a lien for “dry dockage” under a state statute 
creating liens on domestic vessels for supplies, materials, and “‘ wharf- 
age,” thus indicating that the services were regarded as kindred in 
character. 





48 The Advance, 60 Fed. 766-767. 49 54 Fed. 396, 403. 50 159 Fed. 1005. 
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Does the list of “‘other necessaries” end with wharfage? At 
the hearings on the Act before the Committees of Congress the 
request was made that “‘towage” be added after the word “in- 
cluding” in the first section, because of the reference to dry docks 
and marine railways, and because of the fact that there seemed 
to be some question whether a lien arose for towage ordered by 
the owner.*' This amendment was regarded by the sponsors of 
the Act as uncalled for and as undertaking to insert in the Act some- 
thing foreign to the subject matter of the Act. The House of Repre- 
sentatives did not add the word “towage,” and the matter was 
dropped in the Senate with the suggestion that the Senate Com- 
mittee state in its report that towage was not enumerated because 
deemed to be covered by ‘“‘necessaries.” ** No such statement was 
made in the Committee’s report, and there is, therefore, some doubt 
as to the scope of the federal statute in this particular. The neces- 
sity that the law should be clearly understood is, however, quite as 
great in the case of “‘towage” as in that of “‘wharfage,” for in The 
Daniel Kaine® the District Court for the Western District of 
Pennsylvania went so far as to say that the general maritime law 
gives no lien for towage rendered at the home port of the tow. This 
decision we believe to be erroneous and a misapplication of a doc- 
trine relating to contracts for supplies, repairs, and similar neces- 
saries alone. Whatever may be thought about “wharfage” it is 
submitted that ‘“‘towage” stands upon a different footing than 
“necessaries,” and belongs in the class of “services” with salvage, 
for which a lien is conferred by the maritime law without particular 
regard to the contract, express or implied, made for them. This 
distinction between supplies and repairs on the one hand, and ser- 
vices like salvage on the other, is well stated by the Circuit Court 
of Appeals for the Third Circuit in the case of The Alligator.™ 
Says George Gray, J., in that case: 


“There are maritime services which are usually rendered under cir- 
cumstances which make them so essential to the movement of a vessel, 
and to the performance of her primary function, as an instrument of 
commerce, that the admiralty law presumes they are rendered on the 





51 Cf. The Columbus, 67 Fed. 553. 

® See the printed minutes of the hearing before the Sub-Committee of the Senate 
Committee on the Judiciary, pp. 6, 7. 

53 31 Fed. 746. 

% 161 Fed. 37, 40, 41. 
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credit of the vessel, in the absence of proof to the contrary, and creates 
a maritime lien in their favor, independently of the question whether 
it be a domestic vessel, or not. Notable examples are the lien for pilotage 
services, the lien for seamen’s wages, for towage services and for salvage 
services. The reasons for the rule in these cases are obvious, and 
arise out of the necessities of the situation. . . . The peculiar exigency 
of the situation in all these cases, supplies the reason for the rule of pre- 
sumption of lien, as it has been long recognized in the administration of 
the general admiralty law. The exigency for such services, as are above 
enumerated, so generally exists, that the rule of presumption of lien is 
sometimes dissociated from the reason upon which it is founded... . 
So a towage service as ordinarily performed is a maritime service, which 
from the peculiar situation of the parties and of the circumstances of 
necessity surrounding it, and in the absence of proof to the contrary, 
creates a presumption of credit given to the vessel and a consequent lien.” 


Since The Daniel Kaine ® was decided by an inferior court of 
the same circuit it may be assumed to be overruled by the opinion 
quoted above.® On principle the lien for towage would seem to 
depend upon the character of the service rendered, without relation 
to the identity of the person giving the order, and whether ordered 
in the home port of the tow or in some other port, unless it can be 
shown that the circumstances were such as to indicate an under- 
standing that the tow was not to be bound for the services ren- _ 
dered. Under this view it is really not important whether towage 
is to be construed to be covered by the Act or not, and we believe 
the same to be true of wharfage, although wharfage seems to be 
included as a necessary, for the reasons that have been set forth. 

We are now led to inquire what effect the new statute is to have 
upon contracts for a season. In Diefenthal ». Hamburg-Amerikan- 
ische Packetfahrt Actien-Gesellschaft *’ it was held by the District 
Court for the Eastern District of Louisiana that an agreement with 
the owners to supply their vessels for a definite period and at a fixed 
price with all the provisions they might require was not a maritime 
contract. But this is a view which has not been taken of all such 
contracts, and the lien has been denied because the court was un- 
able to find that the contract was made on the credit of the vessel.** 





5 31 Fed. 746. % But see The Enterprise, 181 Fed. 746, 748. 

57 46 Fed. 397; appeal dismissed, 159 U. S. 251. 

58 See Cuddy v. Clement, 113 Fed. 454; Whitcomb ». Metropolitan Coal Co., 122 
Fed. 941. A written lease of a wharf has, however, been held not to be a maritime 
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Assuming contracts for a season to be maritime, a lien cannot be 
defeated under the Act of Congress for the sole reason that the 
agreement was made with the owner. And unless the lien is subse- 
quently waived it must appear from the contract itself that the 
credit of the owner alone was contemplated. This we believe to be 
true also of towage services under the general maritime law. When 
towage claims have been dismissed by the courts in cases involving 
a season contract, it has been because the contract showed that the 
credit of the owner was relied upon,*® or because of other reasons 
than the mere fact that the owner was a contracting party. As 
in the case of supplies and repairs no lien exists for towage rendered 
several vessels as a plant or without reference to any particular 
vessel. And under the federal statute, as under the general 
maritime law, the things furnished must at least be ‘‘appropriated”’ 
to the use of a designated vessel.” For there can be no claim upon 
a given res unless it be shown that the necessaries (or services) were 
furnished specifically to that res. This is a most important con- 
sideration in the case of contracts for a season in which more than 
one vessel is concerned.® ! 

The Act of Congress is perhaps open to criticism for not defining 
the meaning of the term “furnish.” That an explicit definition 
of this word would be beneficial may be admitted, for there is at 
present a conflict of authority upon the subject. Thus it is set forth 
in some cases that no lien can exist unless the supplies and repairs 
are actually used by or incorporated in the vessel; while others 
do not lay down so strict a rule.™ But the difficulty of determining 
just where the line should be drawn led to the omission of any 
definition in the law, and the courts, as heretofore, must decide 





contract. The James T. Furber, 129 Fed. 808. Cf. The Cimbria, 156 Fed. 378, 
384-385. 
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482. 
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6 The Columbus, 67 Fed. 553; The Saratoga, roo Fed. 480. 
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® The Alligator, 161 Fed. 37. 

“ The Cabarga, 3 Blatchf. (U.S.) 75; The Daniel Kaine, 31 Fed. 746, 748. 
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upon the facts in each particular case. The view of Addison Brown, 
J., in The Vigilancia, seems to be the one now most generally 
recognized, namely, that 


“There can be no delivery to the ship, in the maritime sense, whether of 
supplies or of cargo, so as to bind the ship in rem, until the goods are 
either actually put on board the ship or else are brought within the im- 
mediate presence or control of the officers of the ship.”’ 


Too much must not be expected of the federal statute. First 
attempts at remedial legislation are not always successful, and the 
situation with which the Act in question had to deal was a most 
difficult one. It is believed that the Act meets the situation in 
a simple and direct manner and that it furnishes a logical solution 
of the difficulties which developed in the law. Neither ship-owner 
nor ship-furnisher is burdened unduly and a closer approach to the 
Continental law is brought about than has ever existed in this 
country. Uniformity in the maritime law of the nations is a desir- 
able object, and the superiority of the codes of the civil-law nations 
of the world in the matter of liens for necessaries has long been 
recognized. 

The new Act was passed as a regulation of the maritime law of 
the United States, something which the Supreme Court has many 
times asserted that Congress had the right to do. It does not 
extend the maritime and admiralty jurisdiction of the United 
States beyond what the Supreme Court has stated to be the true 
limits of that jurisdiction, something which the Supreme Court 
has declared that neither the states nor Congress could do. That 
a contract for necessaries is maritime, even when made in the home 
port, was admitted in The General Smith. The power to regulate 
the admiralty and maritime jurisdiction of the United States rests 
with Congress alone. The state statutes dealing with liens for 
necessaries have been enforced in the absence of congressional legis- 
lation, the situation in this respect being much like the state pilotage 
laws, — to be enforced until Congress acts.7° And it has long been 

% 58 Fed. 698-700. 

87 See In re Garnett, 141 U. S. 1, 14; Butler v. Boston S. S. Co., 130 U. S. 527, 556; 
The Lottawanna, 21 Wall. (U. S.) 558, 577, 581, and cf. The Chusan, 2 Story (U. S.) 
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Se Cf. the cases cited supra. 89 See 4 Wheat. (U. S.) 438. 


7 The Lottawanna, supra, 581. Cf. Ex parte McNeil, 13 Wall. (U. S.) 236; Ex 
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assumed that Congress would some day pass a law affecting the 
subject of liens for necessaries.” 

It is unfortunate that Congress cannot legislate to supersede the 
provisions of the state statutes conferring liens for the construction 
of a vessel, but so long as the Supreme Court maintains the view 
that a contract to build a ship is not maritime, which view it has 
recently reiterated,” the constitutional power to make the change 
does not appear to exist. There are, however, some remaining 
features of the state laws relating to liens on vessels which might 
well be eradicated, for not a few of the state statutes have under- 
taken to provide liens, not only for necessaries, but for many other 
claims known to the maritime law. In so far as these statutes 
attempt to confer a lien when one is already given by the general 
maritime law, they are, strictly speaking, of no effect. And when 
they attempt to extend the jurisdiction of the maritime law beyond 
the limits fixed by the Supreme Court they are unconstitutional 
under the decision in The Roanoke.” 

The common misunderstanding of the scope of state authority 
in this particular is well illustrated by the recent decision of the 
Circuit Court of Appeals for the Sixth Circuit in the case of Mack 
S. S. Co. ». Thompson.” In that case a vessel had been substan- 
tially completed by her builders but had not been delivered, al- 
though she was paid for and a bill of sale had been given to the 
owners. The vessel was lying at the dock of the shipbuilding 
company, waiting for certain fittings which the builder had con- 
tracted to supply. Inasmuch as the river on which the company’s 
works were situated was a small stream, likely to be swollen by 
spring freshets and made dangerous, the company suggested that 
the vessel be moved to a safer place. To this the owners agreed, 
and the shipbuilding company procured the tugs of the libellant 
to move the vessel. The towing bill not being paid, the towing com- 
pany proceeded against the ship for the services rendered. In the 
lower court there was a decree for the libellant, from which the 
claimant appealed, contending in the first place that there was no 
admiralty jurisdiction, and in the second place that the towage 





7 Cf. Bradley, J., in The Lottawanna, supra, 581, 582. 
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was done for the shipbuilding company. Says Severens, J., writing 
the opinion of the Court of Appeals: ” 


“The stress of the appellant’s contention is that the ‘Squire’ was not 
a completed vessel and therefore was not a subject for a maritime lien. 
And if the vessel was not so far complete as to come within the range of 
a general maritime lien it must be admitted that, if there was nothing 
more, this libel, which is one in rem, would fail for the lack of any lien 
upon the vessel. But a Michigan statute supplies this lack. Section 
2 of chapter 298 of Compiled Laws of 1897 gives a lien upon watercraft 
constructed or being constructed for, among other things, ‘towage.’” 


Referring to the decree of the district judge, the court then 
says: 


“The court below seems to have put its decision upon the ground 
that the ‘Squire’ was a completed vessel ready to proceed in its business 
of navigation on being supplied with certain incidentals which were not 
a substantive [substantial?] part of the ship. We are not disposed to 
controvert that conclusion. But the condition of the ‘Squire’ puts 
her upon debatable ground and we prefer to rest our own decision upon 
the presence of the local statute. The libel is wide enough to enable 
the court to grant relief upon either ground.” 


The evidence seemed to warrant the finding of the lower court 
that the “‘Squire” was a “vessel” within the meaning of the mari- 
time law. But the upper court having some doubt about the 
question of fact preferred to affirm the decree of the District Court 
on the basis of the local state statute, which gave a lien for towage 
on watercraft ‘‘constructed or being constructed”; thus, in effect, 
holding that a state legislature may create a maritime lien which 
the federal courts will enforce upon a vessel so incomplete as not 
to be subject to the maritime jurisdiction, a most extraordinary 
result for a court of admiralty to reach. If the “Squire” was not 
a vessel within the meaning of the maritime law, the lien for towage 
given by the state statute could be enforced, if at all, in the state 
courts alone, and if she was, as the district judge thought, a com- 
pleted vessel, then it is submitted that the state statute was not 
operative inasmuch as the subject is covered by the general mari- 
time law. The statutes of the states relating to repairs, supplies, and 
other necessaries were passed and enforced by the federal courts 
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to remedy a supposed defect in the general maritime law, it being 
assumed by Mr. Justice Story that the general law provided no 
lien for such necessaries when furnished in the home port. But 
the Supreme Court of the United States has never said that the 
general maritime law gave no lien for towage or similar services 
rendered in the home port of the vessel. No suggestion has been 
made by that court of a defect in the maritime law in that par- 
ticular, and the necessity for a municipal law upon the subject, as 
in the case of maritime “necessaries,” has not therefore existed. 
It cannot be doubted that Congress has the power, under its 
authority to regulate the maritime and admiralty jurisdiction, to 
supersede the state statutes in so far as they attempt to confer 
liens for maritime services, but this should not be necessary; for 
the courts ought not to have difficulty in recognizing the distinction 
between what belongs to the general maritime law and what the 
states can do in the field not covered by that law. Let us hope that 
the new federal statute will be of assistance in making the line 
between the two clearer in the future. 
Fitz-Henry Smith, Jr. 


Boston, Mass. 
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SELDEN AS LEGAL HISTORIAN: 


A COMMENT IN CRITICISM AND APPRECIATION. 


[Continued.] 


IV. 


ELDEN’S aim, then, was no more and no less than the discovery 
of the historical truth embodied in truth-containing and truth- 
revealing sources. But it is one thing to conceive a noble and 
exacting standard for historical research, and it is quite another 
thing to be prepared to effect, and actually to effect, an achievement 
worthy of the standard. Was Selden a man whose ambitions far 
outran his actual capacities and his actual attainments? Or, was 
he fitted for his great task of grappling with the huge mass of diffi- 
cult and intricate sources that barred his way to the “sanctuary of 
truth” into which he longed to enter? And, being fitted for that 
noble task, did he actually accomplish it ? These are not irrelevant 
and impertinent questions, even as applied to Selden; and we 
must pause for a moment to attempt to answer them. 

Both in natural qualities and in educational attainments he 
possessed a singularly broad and effective equipment for the carry- 
ing out of his purpose. Endowed with a wonderful memory, a 
fine and cool discrimination, an infinite patience and a capacity for 
intense industry, he commanded just those personal characteristics 
that are necessary for the collection, examination, and mastery of 
many scattered and difficult historical sources. To these features 
of temperament and mind Selden added an erudition so extensive 
and profound that John Milton but voiced the opinion of his age 
when he called him “the chief of learned men reputed in this land.” 

If we may judge from his writings themselves — and, after all, this 
is the best test of all — he possessed very special knowledge of all 
those sciences that are auxiliary to historical science and that assist 
the historian to that full mastery of materials which is so essential 
to the highest success. His works furnish indeed abundant evi- 
dence of his remarkable learning in biography and genealogy, 
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chronology, geography and chorography, sphragistics and heraldry, 
numismatics, archeology and art, epigraphy, and last — but most 
important of all — philology, paleography, and diplomatic. 

Lord Clarendon, one of Selden’s friends, declared that he was of 
“stupendous learning in all kinds and in all languages.” Even if 
it be not literally true, however, that Selden was conversant with 
all languages, certainly — as his works bear witness — he had at 
his command an astonishingly large number of the western and 
the eastern tongues. He had indeed, as we have already seen, the 
highest opinion of the value of philology in historical inquiry. We 
should now also recognize the fact, fully and appreciatingly, that 
he not only believed in philological studies for other historians, 
but that he likewise believed in them for himself; for he certainly 
used his thorough philological knowledge to the best possible ad- 
vantage in the task of solving his many problems in legal history. 

If we remember that his work was all accomplished long before 
Mabillon founded the sciences of paleography and diplomatic by 
his great treatise De re diplomatica in 1681 and long before Hickes’s 
monumental work appeared in 1703-1705, Selden’s knowledge of 
handwritings and of documents is also of great credit to his scholar- 
ship. From the early days, when he copied records for Cotton, on 
down to the very last years of his life Selden was busy with manu- 
scripts; and though no école des chartes was as yet ready to assist 
him in his studies, nevertheless, inspired by his high scholarly aims, 
he learned in his own school of personal examination and employ- 
ment of many unprinted materials. He needed these materials for 
his own writings and for his editions of the works of others, and 
he needed them also for the practical purposes of his clients and of 
Parliament; and, needing them, he sought out their secrets by the 
aid of his own intelligence and toil and by the practical guidance 
of other investigators like himself. Very many passages of his 
writings not only disclose a delight in paleographical and diplo- 
matic studies in and for themselves, but exhibit also a discrimina- 
tion and a skill in the actual historical use of his materials worthy 
even of work that is now done in the light of all that Mabillon, 
Hickes, Madox, Kemble, Hardy, Maitland, and other scholars have 
taught and still are teaching the searchers of manuscript sources. 

But perhaps, after all, the most valuable feature of his prepara- 
tion for the work of legal historian was his legal training itself. 
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Undoubtedly his activities as a conveyancer, as an advocate at the 
Bar, and as a lawyer member of Parliament largely developed 
those capacities for accurate definition and statement, for clear 
and subtle analysis, for sound legal reasoning, and for the judicious 
sifting and use of evidence, which we discover in his writings. By 
trdining and by profession an English common lawyer and not 
himself claiming to be more than that, his legal studies yet extended 
far beyond the boundaries of the English law itself. He was con- 
versant with the legal development of European and of eastern 
countries, and we may feel sure that if legal development in America 
had been in his day somewhat more advanced than it actually was, 
he would have been conversant with that too. By this familiarity 
with various legal systems he obtained a broad comparative point 
of view from which to look at legal development, and he acquired 
too a knowledge of jurisprudential notions and principles that was 
of the highest moment to him in his legal historical investigations. 


V. 


It is thus clear that Selden approached his sources with an equip- 
ment, both as regards native qualities and acquired skill and 
knowledge, that promised great effectiveness in the critical exami- 
nation of the structure and the meaning of texts, and great effec- 
tiveness, too, in the critical employment of those texts in his his- 
torical writings. Was that promise fulfilled ? Was Selden a really 
good and effective critic of texts? And did he really proceed upon 
sound methods in the use of his texts for the discovery of truth 
and the building up of his historical works ? 

He deals harshly with those who indulge in “bold but ignorant 
criticism”? of texts—and for the very reason that he himself, 
whether as author or as editor, is anything but a bold and an 
ignorant critic. In the examination of his materials for historical 
writing he is indeed quick to detect a forgery and a corrupt text. 
To get the true reading of a text he looks at the various editions 
and notes their points of agreement and disagreement; he com- 
pares also the printed copy with the text of the manuscript; and 
he examines transcripts from the records and from other sources. 
He takes account of glosses. In the assignment of a text to its right 
date he employs not only his knowledge of palzography and diplo- 
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matics, but also his knowledge of the history of law. His words 
in the preface to his edition of the works of Hengham may be looked 
upon not only as an excellent expression of the high aims of an 
imaginary ideal editor of texts, but also as a true and enlightening 
account of Selden’s own efforts in his own editorial work. He 
remarks: ‘ 


“Though divers copies of Hengham were examined in preparing this, 
yet could not a perfect one be extracted from them all. As one helped 
another, choice was so made that this might be the best; which yet is 
not without many faulty passages. So faithfully it is published from 
the manuscripts that even the false language, which by consent of old 
copies, appeared not to be the transcriber’s, but proceeded from the 
age’s either negligence or ignorance, is religiously retained. So should 
the lost monuments of antient writers be given to the publick; so should 
we abstain from wronging their MANES. Some places, that the erring 
hands of such as antiently copied him corrected, are by way (amongst 
other observations collected in the heat of the press) noted, and either 
by conjecture restored, explained, or marked with asterisks, left to better 
judgment. The varying of letter in the print, is only to lead the reader’s 
eye the sooner to what he may look after.” 


After he has once accepted his sources as authentic, he then 
carefully weighs them individually, one by one, and assigns to each 
its proper place of importance in the construction of his historical 
account. Thus, he looks upon a final concord as an authority of 
exceptional standing in the time of Henry II. Of many chartularies 
that of the abbey of Abingdon is singled out and given first place 
in his narrative, because of its special importance. Upon a certain 
point the Venerable Bede is preferred to the Monk of Malmesbury, 
for the reason that Bede ‘‘might better have known.” Sometimes 
he fully accepts the statements of other writers; sometimes he re- 
fuses to place entire credence in them; and sometimes he rejects 
them quite. 

Looking now for a moment not at his criticism of sources as 
such, but rather at his method of employing them in the building 
up of his historical narrative, we find that his fundamental aim is 
to present the authorities as a ground for the fullest “freedom of 
the reader’s judgment.” As ‘“‘a ground of free judgment” the 
sources themselves are very often “delivered at large.” Important 
though it be, in forming an independent judgment, to see the very 
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words of the sources themselves, there is no doubt that Selden 
carries altogether too far his habit of inserting in his writings great 
undigested masses from the text of his authorities; for this feature 
of his work checks the flow of thought in an irritating way and 
interferes seriously with the reader’s grasp of the whole argument. 
But this inclusion of the texts themselves forms part of Selden’s 
plan to let the sources and the sources alone speak the historical 
truth that he is desirous of conveying to the reader. ‘I would not 
wish my history,” he affirms, “should gain any strength of truth 
from my name alone, but from my authorities cited.” His task 
consists in showing the facts of history as they are contained in 
reliable sources — and there his duty ends. The reader himself 
may use these facts of history to argue great points of polity and 
philosophy — yet in that Selden, as an historian merely, has no 
part. But of course he does much — very much— more than 
simply present the bare text of his sources. He uses his authorities 
as a basis for his own account of historical fact; and he assumes 
that he must, in the cause of historical truth, draw conclusions and 
inferences of various sorts from his sources. This is not going 
beyond the facts. It is merely a way of ascertaining and setting 
forth the facts. 

What Selden insists on doing is to present the necessary and most 
trustworthy sources in support of his contentions as to what the 
facts of the past have been; and when he has accomplished that, 
the citation of other and lesser authorities is a “busy vanity of 
hours” with which he has no patience. His principle is stated in 
the preface to the Titles of Honour. He says here: “I have used 
authorities of best choice, without the vain ambition of citing more 
than I needed. The best or first I took always for instar omnium.” 
In the preface to his History of Tithes he tells us that his “testi- 
monies were chosen by weight, not by number”’; and in his reply 
to Tillesley’s attack upon him he again asserts — with a thrust at 
Tillesley: ‘I affected weight [of authorities], but the doctor only 
number.” 

Having selected his authorities, he next proceeds to interpret 
them, and to use them in the erection of his historical fabric. He 
brings all his care, all his skill, and all his erudition to bear in the 
interpretation of words and passages in his sources. Sometimes 
he seeks the advice of learned friends as to difficult points. But 
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he believes firmly in “liberty of interpretation” for every one, and 
takes full responsibility for his own efforts to arrive at the mean- 
ing of his authorities. He frequently gives in a summary way the 
contents or essence of his sources, such ‘as statutes and charters. 
He often — very often — compares and checks his sources one with 
another, manuscript with printed copy, primary with secondary, 
doom and charter with chronicle, law treatise with year book and 
plea roll; and he notes and explains their points of agreement and 
of disagreement, in order that he may ascertain the historical truth. 
In a truly inductive way he bases conclusions upon his sources as 
to the existence or non-existence of rules and principles and institu- 
tions. But he is cautious and will not conclude in a point, either 
one way or the other, without sufficient evidence; and he insists 
too on viewing the sources in their historical setting and on look- 
ing behind the sources to ascertain whether actual practice may 
not be, after all, at variance with them. Sometimes he gathers up 
the-testimony of his sources, either at the beginning or at the end 
of a long discussion, into a short summary. He points out, if pos- 
sible, errors in the historical work of others; and, though he has 
the courage of his historical scholarship and conviction, he is also 
not afraid to admit that he himself may err and that on certain 
points he either is or may be ignorant. 

We stated just now that he employed inductive processes in 
arriving at historical fact. In a very true sense his whole method 
was essentially and fundamentally an inductive method; and it 
was largely because he proceeded upon this scientific method that 
he had such slight regard for Tillesley and others who operated 
upon quite different principles. In more than one passage he hit 
hard at those who look only for proof of their own pet theories and 
shut their eyes to all evidence that tends to prove the contrary. 
“Nay,” he asks in his reply to Tillesley, “do not my examples 
largely shew, that the layman was the sole grantor still? And for 
his [Tillesley] telling you that against me, that the patron gives 
them the bishop. What colour, what one syllable of colour is there 
for any such thing in his whole charter of Gundulphus? But he 
would have it so, and therefore he thought that everything proved 
it so.” ‘And he [Tillesley],” says Selden, “fcllows the common 
example of them which have their brains converted into their 
chosen conclusions, and then think everything they meet withal, 
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proves what they dote on.” In another passage he loses patience 
with Tillesley and asks: “Is this your logick, doctor? We use no 
such in the Inns of Court.” This phrase — ‘‘We use no such 
[logic] in the Inns of Court” — discloses to us perhaps the cause of 
Selden’s insistence upon inductive processes in historical inquiry. 
As a barrister he used those processes in the study and employment 
of one highly important set of legal sources — the reports of de- 
cided cases. As a legal historian he applied those same processes 
in his endeavour to make his historical sources tell him the story 
of the past. 


VI. 


We must now examine Selden’s historical works with the object 
of observing what method, or methods, he employed in the arrange- 
ment of his subject-matter. Did he adopt the historical method, 
or did he adopt the systematical method, or sometimes the one 
and sometimes the other? And did he ever use the comparative 
method? 

In his Purpose and End in Writing the History of Tithes, Selden 
remarks that his work on tithes is ‘framed according to succession 
of time” and that every such history should be similarly con- 
structed. This phrase —‘‘framed according to succession of 
time” — provides us with a clue from his own pen as to the usual 
method which he adopted in the arrangement of his materials; 
for it will be found that he usually constructed his works upon the 
historical method. This plan enabled him to follow the “thread 
of time” by arranging his subject-matter in periods and by then 
sharply marking off the one period from the other through the 
individual and distinctive characteristics of each. The historical 
plan or method was used in the History of Tithes; and it was 
adopted also in Of the Office of Lord Chancellor, The Original of 
Ecclesiastical Jurisdiction of Testaments, The Disposition of Intes- 
tate’s Goods, and in other works. 

But Selden has not made the mistake of marking off his periods 
one from the other stiffly and arbitrarily by mere dates or by mere 
single events. He has not made this mistake just because of his vast 
and intimate knowledge of the past and just because of his true 
historical sense and skill; for he saw clearly that human develop- 
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ment isa gradual development, and that the lines to be drawn 
by the historian, in indicating the stages of progress, should be 
wavy and flexible, not rigid and inflexible lines. We may take the 
History of Tithes as an illustration. At first sight this work does 
not bear out the contention, for in it Selden divides the Christian 
era into four periods, each covering four hundred years, separated 
one from the other by the years 400, 800, 1200, and 1600. But 
it should be well noted that he is cayeful to allow, at each boundary 
between these periods, a latitude ‘of about twenty years for the 
free play of forces and events that distinguished the passing from 
one period on into the next; and that he is careful also to show 
us that there is some real reason why the years of latitude between 
the periods really mark a transition from one to the other. Thus, 
he shows us that not until the close of the first period can it be 
proved that tenths were paid; that the beginning of the third 
period is marked by the exaction of tithes by the Church; and that 
the first part of the period from about 1200 to about 1600 is dis- 
tinguished by the growing power of Canon Law. 

In all his writings on English legal development where the his- 
torical method of arrangement has been adopted he displays this 
same care in marking off and distinguishing periods. In general 
he divides the whole legal history of England into the period of the 
Anglo-Saxons and the age from the Norman Conquest down to his 
own day; but he also notes various minor periods within the broad 
limits of these greater periods, and these minor periods are usually 
marked off one from the other, for some good historical reason, 
by the reigns of prominent kings like Alfred, Athelstan, Edgar, 
Henry II, John, Henry III, and the early Edwards. 

His firm grasp of the past and his keen sense for the historical 
method are also manifested by his frequent references, often in 
picturesque terms, to great periods of development that are not 
narrowly limited by any definite boundaries. Thus, in one place 
he speaks of ‘“‘inmost antiquity” and “the later ages ” and in other 
places of “primitive times” and “‘the later ages,” of ‘“‘the eldest 
times of Christianity” in England, and of “the antientest times 
that we have in our year books.”’ Similarly he sometimes sums up 
and contrasts immense periods of legal development in England by 
referring, for instance, to “the common laws of this Kingdom in 
antient time,” “the later common law,” and “the practised law 





> 


SELDEN AS LEGAL HISTORIAN. 213 


of this day.” It is, too, because his sense for historical periods is 
so finely developed and because he believes that only by the noting 
of periods — only by the “most exquisite touchstone” of syn- 
chronism — can historical truth be properly revealed, that he 
frequently admonishes the reader to distinguish the “times” and 
is hard upon those who either fraudulently, or perhaps only negli- 
gently or ignorantly, confuse them. 

In the writings composed according to the historical method 
there is usually some attempt to arrange the subject-matter for each 
period in a systematic way. But, for the most part, this attempt is 
not very successful; and — at any rate judged by standards of the 
present day — there sometimes seems to be rather the absence than 
the presence of anything that may be truly called a systematic 
arrangement. We may look for a moment at the History of Tithes ~ 
as an illustration of his attempt at order. In the Purpose and End 
in Writing the History of Tithes Selden tells us that in this history 
he took up three matters: (1) the laws in regard to tithes, (2) the 
actual practice of paying them, and (3) the opinions held touching 
them. In general we find that this threefold arrangement lies at the 
basis of his treatment of the materials in each period; and, in ad- 
dition, that he takes up at times certain special topics in a more or 
less systematic fashion. Thus, for example, in the period from about 
1200 to about 1600 he gives the opinions of the divines, for purposes 
of ‘‘method,” in a ‘‘threefold difference”; and in his account of 
tithes in England he arranges in a fivefold classification — “‘ for 
order’s sake” —all the original proceedings in temporal courts 
with regard to tithes. One might give many other illustrations of 
ordered treatment of his subject-matter within the separate periods; 
but somehow one feels that in this matter of systematic arrange- 
ment his work lacks the lucidity and the strength that one might 
have expected from him. 

While some of Selden’s works on legal development are thus 
fashioned after the historical method of arrangement according to 
periods, still others are fundamentally, or wholly, constructed upon 
the systematic method. The Titles of Honour is an example of this. 
Selden divides this work into two great parts. In the first part 
he takes up the so-called “supreme,” and in the second part the 
so-called ‘‘subordinate” titles of honour, and in general he takes up 
the history of each title by itself from its origin on down throughout 
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its existence. Further illustrations of his systematical method of 
arranging his subject-matter are the Privileges of the Baronage of 
England and the Judicature in Parliament; for, although these 
works were not written primarily for scientific historical purposes, 
but rather for practical purposes of Selden’s own day, they never- 
theless trace the history of the various topics included within the 
scope of their systematical arrangement of subject-matter. In 
the Privileges of the Baronage of England, for instance, the main 
division of the work is into two parts which treat respectively of the 
privileges of the baronage collectively as “‘one estate together in 
the upper house”’ of Parliament and of their privileges, “‘as every 
one of them is privately a single baron.” But, although the grand 
outline or scheme of the work is thus systematical instead of his- 
torical, nevertheless, under each separate heading of each of the 
two parts, the matter is taken up, at any rate partially, from the 
historical point of view; for Selden has largely adopted the chrono- 
logical order in the presentation of his precedents. 

Whether Selden wrote his work after the historical or after the 
systematical method he frequently also adopted the principle of 
comparison. His wide studies in the legal systems of many eastern 
and western lands gave him the broad outlook and the knowledge 
necessary to a comparative historian of law. In various passages 
in his writings he expresses his own sense of the importance of 
comparative studies, but in no passages more clearly than in the 
prefaces to the History of Tithes and Titles of Honour and in the 
End and Purpose of Writing the History of Tithes. There is here a 
perception of the fundamental maxim of all comparative studies, 
that the two or more things to be compared must first of all be 
studied and known separately and individually, and that only then 
can a comparison prove of any theoretical or practical value. He 
sees indeed, with great clearness, the necessity of studying by itself 
the history of law in each country and in each age, in order that the 
results thus obtained may be made the basis of an inductive com- 
parison. By proceeding in this fashion the comparative legal his- 
torian may note the features that are common to the development 
of law in many countries and in many ages and also the features 
that are peculiar to one or more countries or one or more ages. In 
this way too the influences of one legal system upon another may 
be definitely traced, and the great outlines of legal development 
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throughout the centuries may be drawn with some scientific pre- 
cision and thus with actual helpfulness in the guidance of the present 
and future generations of men. It is this world-wide survey of legal 
development which strikingly characterises the work of Selden and 
makes it of lasting significance in the history of comparative legal 
studies. 

Selden’s writings are full of his legal historical comparisons, but 
in certain of his works he has adopted this method more extensively 
and profitably than in others. His oriental works, such as the Uxor 
Ebraica, the De Synedriis Veterum Ebraeorum, and the De Jure 
Naturali et Gentium, contain valuable studies in comparative legal 
history, as do also his Titles of Honour, his History of Tithes, and cer- 
tain of his other works. One illustration may be given of the use 
Selden made of these comparative studies in throwing light on legal 
development. In the History of Tithes he shows, primarily by the 
comparative method, how the modification of ecclesiastical canons 
by the common law of the land was not peculiar to England alone, 
but was also to be observed in many other countries. 


Vil. 


Selden’s defective literary style is perhaps the chief reason why 
his learned tomes are now little read except for reference and why 
his fame in literature rests fundamentally upon his Table Talk and 
upon that alone. Stilted, harsh, prolix, obscure, cumbrous, em- 
barrassed — these are the words that the literary critics have used 
and these are the words that in general his style, both Latin and 
English, properly merits; and, yet, not all his works deserve all 
these hard words, and in most of them, indeed, there are good 
qualities of style that, in all justice, should receive due recognition 
and praise. 

Probably no better illustrations of his stilted and cumbrous style 
can be found than in his England’s Epinomis, Analecton Anglo- 
Britannicon, Jani Anglorum Facies Altera, and The Duello. But, 
if it be unfair to judge him by his early and less mature writings, an 
examination of his later and greater works, such as the Titles of 
Honour and the History of Tithes, will clearly show that even they, 
though undoubtedly marking a great advance toward naturalness 
and lucidity, retain nevertheless to a certain extent the old char- 
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acteristics. Indeed, the English writings are weighed down by 
countless quotations from the many original sources and foreign 
literatures of which Selden was master. Statements are frequently 
limited and restricted by long parentheses that all too often prevent 
a ready grasp of the whole thought intended to be conveyed. Some- 
times matter is inserted that is really appropriate to some other 
part of the discourse and should have been placed there. Occa- 
sionally sentences are almost hopelessly involved and of inordinate 
length. Subsidiary and explanatory matter is often introduced 
to such an extent that the reader’s attention is wearied and taken 
from the main argument. So, too, the reader is frequently — very 
frequently — led off into digressions of all sorts, sometimes on 
relevant, but perhaps even more often on irrelevant topics. These 
and similar features, occasioned partly by Selden’s remarkable 
memory of the many things he has read and partly by a certain 
disregard of literary proprieties, constantly check the flow of thought 
and thus seriously interfere with the ready and sure grasp of the 
whole argument. 

At the same time it must be admitted that, though Selden has 
many sentences and parentheses of great length and complexity, 
both his sentences and his parentheses are in most instances short. 
Usually his parentheses elucidate his meaning by limiting or ex- 
plaining more general statements in the main body of the text. 
In general, too, his cross-references assist in clarifying the thought; 
though some of them more properly belong in footnotes or marginal 
comments than in the discourse itself. Even though the insertion 
of great masses of original sources be in Selden’s hands a defect 
of style, it has nevertheless its good side in giving the reader a 
greater opportunity of passing a free and independent judgment. 
It should also not be forgotten that Selden exercises much skill 
in framing perspicuous definitions and in choosing appropriate 
individual words as well as clear and striking phrases. In many 
sentences and shorter passages, too, his style rises to a high level 
of lucidity, forcefulness, and freedom from the choking effect 
produced by the insertion of masses of original sources and by the 
indulgence in long and wearisome digressions. 

Selden’s style is ordinarily quite solemn and grim enough for the 
most solemn and grim of his readers; but at times this grey sky is 
lighted up by quaint and striking verses culled from many an out- 
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of-the-way place, by vivid and picturesque descriptions, and by 
flashes of humour and sarcasm. Take, for example, his descrip- 
tion in The Duello of one of the “combats upon imposed crimes.”’ 
“John of Ansley, Knight,” writes Selden, “appealed Thomas 
Catrington, esquire, of treason, viz., that he for a great sum of 
money yielded up the castle of St. Saviour’s in the isle of Constan- 
tine in France to the French, when as he might well have defended 
it, having sufficient of all provision, in qua causé cum eodem armi- 
gero armorum lege obtulit se pugnaturum. The matter was upon 
divers doubts and obstacles delayed in Edward the Third’s life- 
time, and proceeded as little until 3 Richard II. . . . Day was 
appointed, and the place at Westminster. An exceeding conflux 
of people was from all parts of the kingdom... . A little time 
after, the defendant is thus demanded. ‘Thomas of Catrington, 
defendant, appear to defend thy cause, for which Sir John of Ansley, 
knight and appellant, hath publickly and in writing appealed 
thee,’ and thus thrice by an herald. At the third proclamation, the 
esquire appears mounted on a steed. . . . The esquire entering the 
lists on foot, the constable and marshal produce a certain indenture 
made before them, by consent of the parties, containing the articles 
of the accusation, which were there publickly read. Catrington 
began to offer exception at some of them, thereby thinking to have 
somewhat extenuated the blots laid on him. But the Duke of 
Lancaster seeing him in delays, with an oath openly menaced him, 
that unless, according to the Duello-laws, he would admit all in 
the indenture, which was drawn by his assent, as free from being 
taxed for insufficiency of form, he should be presently drawn and 
hanged as a traitor. Whereupon the esquire ceased from his ex- 
ceptions, and intended only the combat. [Each combatant took 
oath of the truth of his cause, and that he was free from all use of 
magic.] The combat itself follows between them. First lances, 
then swords, afterwards fauchions are their weapons. The esquire 
had still the worst, even until Ansley, although with some hazard 
and doubt (as you may see in the author) got the adjudged victory.” 

At one place on the History of Tithes Selden says half facetiously 
and half seriously: ‘‘[ This] is well justified by an old rimer; that 
in verse, which would grieve Apollo’s heart to hear, sings [bishop] 
Athelbero’s liberality to the monastery and expresses the tithes 
of fourteen villages, and other places given by him, and then comes 
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to two churches, that he afterwards appropriated to it, Bishorst 
and Ichorst, and names them only as they had bans or limits and 
parishioners; as 
“¢ Bishorst cum bannis, bannos cum parochianis, 
Ichorst cum bannis, bannos cum parochianis.’ ” 

There is quiet humour in the remark that the law in Scotland is 
as he has stated, ‘‘if we may believe the author [who says so], for 
though he speak very good language, yet he is of no such sound 
credit.” 

The Admonition to the Reader of Sempil’s Appendix and the 
Reply to Tillesley’s Animadversions upon the History of Tithes are 
full of good things, and must be appreciated by any lover of the 
quieter art of effective polemics. Thus,*in the Reply, he refers 
with sly sarcasm to Tillesley’s sixteenth animadversion: ‘“ For 
that of Christmas day, I refer it to any man, that can but read, 
whether St. Chrysostom do not expressly say, that he learned it 
in the west. If the doctor [Tillesley] had told you, there had never 
been a St. Chrysostom, I could but have referred you to the books 
that mention him.” In another place he drily remarks at the end 
of a reference to one of Tillesley’s animadversions: ‘Unless you 
[reader] think it unmannerly to ask him, what he cannot tell you; 
do so much as ask him, what he meant here?” A page or two fur- 
ther on, in reference to-another point made by Tillesley, Selden 
concludes: ‘‘But here the subject is such a thing, that the doctor 
may be pardoned for talking he knows not what, in it.” Again, 
he asks: “And why, good doctor [Tillesley], should the word kings 
there, make me think more of Charles Martell, than that the meeting 
with the word doctor anywhere, should presently make me think 
of doctor Tillesley ?” 


VIII. 


When the history of English legal science comes to be written — 
as some day it will be — the “‘legal antiquaries” of the earlier half 
of the seventeenth century will receive that attention which they 
merit. Too apt are we to-day to forget these earlier historians of 
law and to fancy that only in our own time have scholars seriously 
turned their attention to the tracing of English legal development. 
It was these earlier scholars — Camden, Cotton, Spelman, Hale, 
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Selden, and others like them — who laboured at the founding of a 
school of English legal history; and upon their labours all subse- 
quent centuries have built. Clear discernment of the value of legal 
historical studies and effective work in the sources themselves, so 
characteristic of the antiquaries of three hundred years ago, formed 
a scholarly tradition that has lasted from that day to this. Though 
the chiefest fruits of that tradition have come to us in our own age 
in the treasured works of such legal historians as Stubbs and Mait- 
land and Ames, we do well to remember that the glory of inaug- 
urating this tradition of sound and useful learning in the records 
of England’s legal past belongs not to the later, but to the earlier 
scholars. 

The present article is offered but as a slight and fragmentary com- 
ment upon the writings of one — and perhaps the greatest and most 
brilliant — of those early legal historians. Further and more thor- 
ough study of the work of Selden will, itis believed, only increase 
our respect for his ideals and attainments. Our debt to him con- 
sists fundamentally in three things of the highest importance: his 
noble conception of history and of the office of the historian, his ex- 
ample in sound historical method, his contribution to knowledge of 
legal development in England and in other countries. In respect 
of these things he was a worthy co-worker with the best legal his- 
torical scholars of the Europe of his time; and now, three hundred 
years later, he is worthy to be given a place among the ablest repre- 
sentatives of the historical and comparative school founded by his 
labours and the labours of other scholars like him and destined to 
achieve even greater things in the future than it has achieved 
hitherto. Though great progress has been made in the centuries 
since Selden’s time, still, much the same standard in aims and 
methods and achievements that we find in present-day scholars 
we find also in him. It was fitting that his name should be given 
to the society recently founded “‘to encourage the study and ad- 
vance the knowledge of the history of English law.” It is also 
fitting that his own efforts in that behalf should be more thoroughly 
known and appreciated. 

Harold D. Hazeltine. 
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THE MEANING OF “LEGISLATURE” IN THE FEDERAL CONSTITUTION. — 
In the federal Constitution, exclusive of amendments, the word “ Legis- 
lature” (or its plural) occurs altogether thirteen times; in ten different 
connections, always meaning the state legislature. The question sug- 
gests itself whether the term is used in its popular sense of the periodical 
representative assembly, or in the sense of the law-making power, which 


may include (1) the constitutional convention, (2) the governor, (3) un- 
der a system of initiative and referendum, all the voters. In the provi- 


sion for protection against domestic violence “on Application of the 


Legislature,” it may be argued that the term cannot include the gov- 
ernor, for it is followed by the words “or of the Executive (when the 
Legislature cannot be convened).”’! In the provision that the electors of 
Congressmen “ shall have the Qualifications requisite for Electors of the 
most numerous Branch of the State Legislature,” ? the term cannot 
include all the voters, for they are not elected. It appears, from the 
context, that all the voters would not be included under the clause as 
to taking an oath to support the Constitution? The same thing may 
be said of the section providing for election of United States Senators,‘ 
for all the voters do not take a “Recess” nor do they assemble in 
“Meeting.” 

Of the powers given to the “Legislature,” some are really legislative 
and some are not; and herein, it is submitted, lies the true solution of 
the problem. As to the former, “Legislature” means the law-making 
power of the state. The provisions that the manner of electing Sena- 
tors and Representatives ® and of appointing Presidential Electors * may 
be prescribed in each state by the legislature, are in this class. Hence a 





1 U.S. Consr., Art. IV, sec. 4. 4 U.S. Const., Art. I, sec. 3. 
2 U. S. Const., Art. I, sec. 2, § 1. 5 U.S. Consr., Art. I, sec. 4, § 1. 
8 U.S. Const., Art. VI, § 3. 6 U. S. Const., Art. II, sec. 1, § 2. 
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provision of the state constitution as to the manner of electing Congress- 
men cannot be overridden by an act of the assembly.’ This may be sup- 
ported on the theory either that the constitution-making body is included 
in “Legislature,” or that members of the assembly acting contrary to 
the state constitution are not included in that term. The members of 
the assembly in joint convention cannot pass a rule that a mere plurality 
of the joint meeting shall elect a United States Senator; * only the Legis- 
lature acting through its two branches separately is competent to enact 
such a law. It has recently been held that an act of the assembly estab- 
lishing Congressional districts is not effective until there is a compliance 
with a provision of the state constitution for a compulsory referendum 
on petition of a certain number of voters. State ex rel. Schrader v. Polley, 
127 N. W. 848 (S. D.). On the same reasoning the governor might veto 
such an act, if the organic law of the state gives him a veto on legislation. 

But where the Constitution vests other than law-making powers in 
certain persons designated as the “Legislature,” that word should be 
taken in its popular sense. -. A joint convention of the members of the 
legislature may elect a Senator.® The right to apply for a convention to 
propose amendments to the federal Constitution is clearly not legisla- 
tive; thus the early applications for a constitutional convention by the 
Virginia (1788) and New York (1789) legislatures were not signed by 
the governors." It is more doubtful in which class the power of ratifying 
such amendments belongs, but the gubernatorial approval seems not to 
have been deemed necessary. The ratification of the Fourteenth Amend- 
ment was formally approved by governors of only fifteen states." No 
instance is known in which the ratification was vetoed. In New Jersey, 
the governor vetoed the attempted rescission of ratification and it was 
passed over his veto.!® The consent of the legislature to the formation 


of new states out of the territory of old ones“ and to the purchase of 
sites for forts, etc.* must also be taken as belonging to this latter class. 





THe MEANING OF “AccCIDENT” IN PERSONAL ACCIDENT AND Em- 
PLOYERS’ LIABILITY INSURANCE. — Most personal accident insurance 
policies cover “injuries effected through external, violent, and accidental 
means.” While the courts have given little effect to the words “external” 





7 This question has arisen several times in connection with contested seats in the 
House of Representatives. The reports of the committee of elections and action by the 
House are neither uniform nor clear; but it must be confessed that authority is pretty 
evenly divided. See Shiel ». Thayer, 1 Bartlett, Contested Election Cases, 349; Bald- 
win v. Trowbridge, 2 id. 46; Donnelly ». Washburn, 1 Ellsworth, Contested Election 
Cases, 439. 

8 John P. Stockton, Taft, Senate Election Cases 264. 

9 Fitch and Bright ». Lane and McCarty, Taft, Senate Election Cases 164. 

10 U. S. Const., Art. V. 

11 See 1 Am. STATE Papers (Misc.) 6, 7. Many but not all of the more recent ap- 
plications have been formally approved by the governors, see 42 CoNG. RECORD 5514. 

2 See 2p SeEss., 40TH CONG. 2 SEN. Exec. Docs. No. 75; 6 RICHARDSON, MEs- 
SAGES AND PAPERS OF THE PRESIDENTS, 657-660. 

18 See FLack, ADOPTION OF THE FOURTEENTH AMENDMENT, 167. 

4 U.S. Consr., Art. IV, sec. 3, § 1. 

% U.S. Const., Art. I, sec. 8, § 17. 
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and “violent,” ! difficult questions continually arise depending on the 
interpretation of “accidental.” ? It is agreed that in these contracts 
the word should be given its popular meaning,* but the definition of acci- 
dent 4 does not furnish an adequate legal test. Often the question is 
left to the jury,® usually because there is doubt as to what the circum- 
stances were. Whether given circumstances constitute an accident or 
not should, it is submitted, be a question for the court. 

Three distinct classes of problems must be considered. First, what 
is the nature of an accident? It is not necessarily a single, sudden oc- 
currence.’ An accident to the insured may come from the operation of 
a natural force,® the act of an animal,® the act of another human being, 
even if injury is intended by him,” or a slip by the insured himself." 
And it may be caused by the negligence,” but not by the design,” of the 
insured. Although judges often say that the event must be unexpected 
and unforeseen by the insured," the actual holdings bar nothing short of 
mishaps foreseen and recklessly disregarded.” 

The second problem is whether there can be a recovery for unexpected 





1 See VANCE, INSURANCE, 569. 

2 Policies often contain express provisions which prevent such problems as are 
discussed in this note from arising. For a common form of policy, see RIcHARDs, 
INSURANCE, 764. 

8 See Schmid ». Ind., etc. Assn., 42 Ind. App. 483, 495; U.S., etc. Assn. 7. Newman, 
84 Va. 52, 58. 

4 The definition most often quoted is that of WEBSTER’s DicTIONARY, “ an event 
that takes place without one’s foresight or expectation.” For a collection of defini- 
tions, see 30 L. R. A. 206, note. 

5 See VANCE, INSURANCE, 566. 

6 See U. S., etc. Assn. v. Barry, 131 U.S. 100; Bailey v. Interstate Casualty Co., 
8 N. Y. App. Div. 127. 

7 Western, etc. Assn. v. Smith, 85 Fed. 401 (abrasion of skin from wearing new 
pair of shoes). 

8 Northwestern, etc. Assn. v. London, etc. Co., 1o Manit. 537 (freezing); Manu- 
facturers’ Accident Indemnity Co. v. Dorgan, 58 Fed. 945 (drowning). 

® Farner v. Mass., etc. Assn., 219 Pa. St. 71 (dog bite); Omberg »v. U.S., etc. Assn., 
tor Ky. 303 (insect bite). 

10 Fidelity and Casualty Co. v. Johnson, 72 Miss. 333 (hanged by mob); American 
Accident Co. v. Carson, 99 Ky. 441 (murdered). 

11 Bailey v. Interstate Casualty Co., supra (slip in injecting hypodermic needle); 
American Accident Co. v. Reigart, 94 Ky. 547 (choking while eating). 

12 Travelers’ Ins. Co. v. Randolph, 78 Fed. 754; Schneider v. Provident Life Ins. 
Co., 24 Wis. 28. Contra, Morel ». Miss. Valley Life Ins. Co., 4 Bush (Ky.) 535. This 
case seems to stand alone. See 30 L. R. A. 207, note. 

18 Whitlatch v. Fidelity and Casualty Co., 149 N. Y. 45 (suicide); Laessig v. Trav- 
elers’ Protective Assn., 169 Mo. 272 (suicide). But suicide while insane is an accident. 
Accident Ins. Co. v. Crandal, 120 U. S. 527. 

14 Tt has also been said that the event must not be one more likely to occur than 
to fail. See Western, etc. Assn. v. Smith, supra, 405. 

18 Apparently the only cases denying recovery for the results of an external violent 
event on the ground that it was foreseen are those in which the insured attacked a 
man under circumstances in which injury to himself was well-nigh sure to result. See 
Fidelity and Casualty Co. v. Stacey’s Executors, 143 Fed. 271; Taliaferro v. Travelers’ 
Protective Assn., 80 Fed. 368. Recovery has been allowed where the insured started 
a fight without great apparent danger to himself. Union,.etc. Co. v. Harroll, 98 Tenn. 
501; Ins. Co. ». Bennett, 90 Tenn. 256. And in some cases the question whether in- 
jury was foreseen or not seems not to have been considered. See Richards v. Travelers 
Ins. Co., 89 Cal. 170. Drowning during a very perilous attempt to save life has been 
held an accident. Tucker ». Mutual Benefit Life Co., 50 Hun (N. Y.) 50 (affirmed 
121 N. Y. 718). See also Da Rin »v. Casualty Co of America, 108 Pac. 649 (Mont.); 
Joyce, INSURANCE, §. 2863. . 
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injuries arising from a voluntary movement, carried out as expected.'* 
While some courts regard it as sufficient that the result of the movement 
is something unexpected and unusual,” others have held ‘that the phrase 
“accidental means” contemplates a casualty distinct from the injury 
itself. There is more reason for calling accidental those injuries due to 
the rupture of normal tissues than to the rupture of tissues so diseased 
that they would of themselves sooner or later give away, but this dis- 
tinction seems not to have been taken.’ Cases closely allied to this are 
those involving unintentional injuries from poison and unsound food.” 
These questions are all extremely nice, but as the policy should be con- 
strued most strongly against the underwriter,” all the contingencies 
mentioned in this paragraph should be covered as “injuries effected 
through accidental means.” - 

The third problem is whether the policy covers disease. In personal 
accident insurance it is well settled that disease contracted without 
violence is not covered.” But under an employers’ liability policy 
against loss “for damages on account of bodily injuries accidentally 
suffered by employees of the assured,” a recovery was recently allowed 
where an employee was infected with glanders. Hood & Sons v. Mary- 
land Casualty Co., 206 Mass. 223.2 As it is impossible to differentiate 
between diseases, like glanders, caused by taking bacteria into the 
system through the skin, and diseases caused by the germs’ entering 
the system through the mouth or nostrils, the necessary result of this 
decision would be to allow recovery for diseases of the latter kind, 
whenever the employer is responsible for them.*% This decision seems 
correct. While in personal accident insurance, the idea of external vio- 
lence, even if not expressly mentioned, is the basis of the peril insured 
against, in employers’ liability policies the basis is liability for torts. 


Furthermore, one of the commonest meanings of “accidentally” is “un- 





16 The injuries in question include sprains, ruptures of blood vessels and intestines, 
and injuries to the heart. 

17 See Hamlyn v. Crown Accidental Ins. Co., [1893] 1 Q. B. 750 (dislocation of carti- 
lage); Horsfall v. Pacific, etc. Co., 32 Wash. 132 (dilation of heart). 

18 See Clidero v. Scottish, etc. Co., 29 Scot. L. R. 303 (displacement of colon); 
Shanberg »v. Fidelity and Casualty Co., 158 Fed. 1 (fatty degeneration of heart). 

19 See Feder v. Iowa, etc. Assn., 107 Ia. 538, 542. 

20 But few of these cases have come up. As far as decided, the law seems to be that 
injury from a mistake as to the amount taken is covered, Baylis v. Travellers’ Ins. Co., 
113 U. S. 316; but not an injury due to misjudging the effect of a known amount, 
Carnes v. I. S. T. M. Assn., 106 Ia. 281; or due to unsound food thought to be sound. 
See Maryland Casualty Co. ». Hudgins, 72 S. W. 1047 (Tex.), and in the court above, 
76S. W. 745, 748 (Tex.); American Accident Co. v. Reigart, 94 Ky. 547, 550. 

_ ™ This doctrine has been repeatedly mentioned in connection with this very point 
in accident insurance. See Northwestern, etc. Assn. ». London, etc. Co., supra, 543; 
Paul v. Travelers’ Ins. Co., 112 N. Y. 472, 470. 

* See Sinclair ». Maritime, etc. Co., 3 E. & E. 478 (sunstroke); Dozier v. Fidelity 
and Casualty Co., 46 Fed. 446 (sunstroke). 

.3 Accord Columbia, etc. Co. v. Fidelity and Casualty Co., 104 Mo. App. 157 (kidney - 
disease). The same result has been reached under the English Workmen’s Compen- 
sation Act, where the words are “injuries by accident.” Brintons, Ltd. v. Turvey, 
{roe8) . C. 230 (anthrax); Higgins ». Campbell & Harrison, Ltd. [1904] 1 K. B. 328 
anthrax). 

-™ But see Brintons, Ltd. ». Turvey, supra, 233; Higgins ». Campbell & Harrison, 
Ltd., supra, 338. 

*5 See Sinclair v. Maritime, etc. Co., supra, 485. 
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intentionally.” 2 To be sure, interpreted thus, the word “accidentally” 
adds nothing to the meaning of the phrase, since the employer incurs no 
liability for injuries intentionally inflicted by an employee upon himself. 
But the language does not unambiguously narrow the peril to what would 
be an “accident” in personal accident insurance, and being capable of 
two fair constructions, should be construed in favor of the insured.?? 





Tue Doctrine OF CLAFLIN v. CLAFLIN. — In a recent case the court, 
feeling itself bound by the dictum in Nichols v. Eaton, adopted the doc- 
trine of Claflin v. Claflin, and permitted the testatrix to provide for 
the postponement of the enjoyment of a present vested gift until four 
years after the majority of the legatee. King v. Shelton, 38 Wash. L. R. 
714 (D. C., Ct. App., Nov. 2, 1910). The doctrine enunciated in the 
principal case has been much criticized. In the first place, it is said 
that it tends to infringe upon the rule against perpetuities; but this is 
not so, for that rule determines the time within which interests must 
vest, but does not govern the postponement of enjoyment, the propriety 
of which is properly considered in connection with the doctrine of re- 
straints on alienation.® 

In England it is well settled that when one is entitled absolutely to 
property, any direction postponing its transfer or payment to him is 
void, on the ground that it is contrary to public policy that a man having 
the entire interest in property should be restrained in the use or disposi- 
tion of it* But an exception has been made in the case of married 
women, for whose benefit during coverture a restraint is allowed even 
upon an estate in fee simple.® 


In many of the United States the strict English rule has been departed 
from, and restraints in the form of spendthrift trusts have been allowed.® 
The doctrine of the main case permitting a further restraint on aliena- 
tion has not been widely accepted, but has become firmly established in 
Massachusetts ’ and Illinois,? and has been recognized in the federal 
courts.° 





26 See WEBSTER’S DICTIONARY. 

27 This general principle of construction has been recognized in employers’ liability 
insurance, as well as other branches. See Columbia, etc. Co. v. Fidelity and Casualty 
Co., supra, 167; Cornell v. Travelers’ Ins. Co., 66 N. Y. App. Div. 559, 562. But 
the full argument advanced in the text above has not been mentioned in any case. 
The principal case merely followed the English decisions under the Workmen’s Com- 
pensation Act, and in Columbia, etc. Co. v. Fidelity and Casualty Co., supra, the 
court intimated its disapproval of the accident insurance cases barring disease. See 
Columbia, etc. Co. v. Fidelity and Casualty Co., supra, 172, 173. 


1 or U.S. 716, 725. 

2 149 Mass. 19. 

8 Armstrong v. Barber, 239 Ill. 389, 397. 

4 The rule is equally applicable whether the gift is to a natural person, Saunders 2. 
Vautier, 4 Beav. 115; s. c. Cr. & Ph. 240; or a charity, Wharton ». Masterman, [1895] 
A. C. 186. 

5 Baggett v. Meux, 1 Phil. 627. 

6 See Gray, RESTRAINTS ON ALIENATION, 2 ed., § 177 a. 

7 See Dunn v. Dobson, 198 Mass. 142, 146. 

8 Lunt v. Lunt, 108 Ill. 307; Wagner ». Wagner, 244 IIl. ror. 

® Stier ». Nashville Trust Co., 158 Fed. 601 (per Lurton, J.). Some jurisdictions 
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Is the doctrine defensible on principle? It is clear that the testator’s 
duly expressed intent to create this result must be carried out unless so 
doing would disregard some principle of law or public policy. The 
question then becomes: is there such a rule of policy interposed here? 
The whole tendency of the law has been toward the removal of old re- 
straints on alienation, and the disallowance of new ones.’ The only 
retrogressive movement has been the confirmation of spendthrift trusts, 
and these are opposed to the fundamental principle of the common law 
that it is against public policy that a man “should have an estate to live 
on but not an estate to pay debts with.” " Claflin v. Claflin marks a 
second reactionary step; hence its supporters must justify its departure 
from the general rule. Where the doctrine has been adopted, the courts 
have admitted that the interest of the legatee remains alienable.” If a 
creditor or transferee of the cestui’s interest is permitted to gain posses- 
sion of the property forthwith, the restraint is purely formal, since the 
legatee can get possession by the simple process of assigning and accept- 
ing a reassignment. But if-the restriction is strictly enforced, a dis- 
position of the property at a fair valuation becomes more difficult, thus 
exposing the legatee to those one-sided bargains which the testator 
sought to prevent, and against which equity has always sought to pro- 
tect cestuis.% It is admitted by advocates of the rule “ that some limit 
must be placed upon the duration of the postponement, but no satis- 
factory limitation has as yet been evolved by the courts.”. The adoption 
of any rule governing the duration will mark the introduction of a new 
confusing element into a branch of the law already overburdened with 
an inheritance of technicalities. It is submitted, therefore, that this 
exception, which neither affords any particular advantage, nor corrects 
a preéxisting defect in the law, but tends only to confusion, should be 
rejected. 


Can A STATE ABOLISH INSANITY AS A DEFENSE IN CRIMINAL PROSE- 
cuTIoNS. — The Supreme Court of the State of Washington, in the re- 
cent case of State v. Strasburg, 110 Pac. 1020 (Wash.), answered this 
question in the negative. The case appears to be quite unprecedented. 
The decision held that the statute in question ' violated the provisions 
of the state constitution that, (1) “‘No person shall be deprived of life, 
liberty, or property without due process of law,” ? and (2), “The right to 
trial by jury shall remain inviolate.” * 





have statutory regulations preventing the adoption of the rule. See Gray, RESTRAINTS 
ON ALIENATION, 2 ed., § 280. 
ae rr Gray, Rute AGAINST PERPETUITIES, 2 ed., § 98; Edgerly v. Barker, 66 N. H. 
» 454. 
1 See Tillinghast v. Bradford, 5 R. I. 205, 212. 
2 Claflin v. Claflin, supra, 23. 
18 See Gray, RESTRAINTS ON ALIENATION, 2 ed., § 124 m, n. 
M4 See KALES, FuTURE INTERESTS, § 293. 
5 © See 19 Harv. L. REv. 604; 20 id. 202; GRAY, RULE AGAINST PERPETUITIES, 2 ed., 
121 4. 


1 REMMINGTON & BALLINGER’s CopE, (Wash.) § 2250. 

2 Wasu. Consrt., Art. I, § 3. 

3 Wasu. Const., Art. I, § 21. There are similar provisions in practically all state 
constitutions. See Stimson, FEDERAL AND STATE CONSTITUTIONS, 170-172. 


15 
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The exact confines of the power conferred upon the judiciary to curb 
legislative action because it denies someone due process of law, are even 
yet not exactly marked out. The phrase itself is incapable of precise 
definition, and the decisions under it are not wholly consistent, the in- 
consistency being due in part to failure to distinguish “due process of 
law” from “equal protection of the laws.” The same court that de- 
cided the Union Transit case ® might well be willing to extend its power 
to cover this one. The phrase does not, however, restrict the machinery 
of the states to preéxisting institutions.® The cases incline toward the 
doctrine that the inhibition is directed toward arbitrary procedure in 
the course of the trial, rather than toward changes in the substantive 
law of crime.’ Though courts must necessarily consider what is reason- 
able in defining “arbitrary procedure” and “equal protection of the 
laws,” it does not follow that they may question the reasonableness 
of legislative enactments that apply uniformly to every person in the 
community, and violations of which are to be tried by a regular jury. 
The law in question is undoubtedly .a great departure from previous 
criminal legislation and cannot be justified as “due process” on the 
ground of “ancientness.” Yet after all, is it not the special province of 
the legislature to define crime? One queries whether the court has not 
inadvertently followed the erroneous doctrine first laid down in Coke’s 
dictum,’ but long since discredited,® that a court can nullify a statute 
merely because it seems to the court unjust, unreasonable, and oppres- 
sive.!° 

Of course the legislature did not really intend to abolish the defense 
altogether. It merely desired to prevent the abuse of it. Could that 
result be accomplished by giving the matter over to the exclusive con- 
sideration of the judge, or a lunacy commission? The answer must de- 


pend upon the question of the state’s power to abolish it completely. 
Here we must notice the distinction between the trial of insanity merely 
as prefatory to commitment to an asylum, and the trial of the same 
question when set up in answer to a criminal charge. In the former 
case no jury is necessary." In the latter the question of insanity is a 





4 Davidson »v. New Orleans, 96 U. S. go. 

5 Union Transit Co. v. Ky., 199 U. S. 194. Held, unreasonable exercise of the taxing 
power to tax citizens on personalty permanently located outside the state. So too, it 
has been held an unreasonable exercise of the police power to prohibit the sale of liquor, 
so far as the act applied to liquor already existing within the state. Wynehamer ». 
The People, 13 N. Y. 378. See Mugler v. Kansas, 123 U. S. 623, 661, 678. 

6 Hurtado v. California, tro U. S. 516. 

7 The test most frequently quoted is that laid down by Webster. See Dartmouth 
College v. Woodward, 4 Wheat. (U. S.) 518, 581; CooLEy, PrincipLes or CoNsTITU- 
TIONAL LAW, 243, 244. 

8 8 Rep. 118a. Note to Paxton’s Case, Quincy (Mass.), Appendix I, 520. 

* See THayER, CasEs ON ConsTITUTIONAL Law, 48, n. 

_ 1° It is suggested that the law might have been attacked upon a ground not men- 
tioned in the principal case, namely, that the infliction of the full penalty upon one 
incapable of comprehending the nature of his act.is a punishment so shockingly ex- 
cessive as to be both “cruel and unusual.” Wasx. Const., Art. I, § 14. State v. 
Driver, 78 N. C. 423. See Weems v. United States, 217 U. S. 349. See 24 Harv. L. 
REv. 54. Practically all state constitutions contain this prohibition. See Srrmson, 
FEDERAL AND STATE CONSTITUTIONS, 181. 

“ But there must be a fair trial. Van Deusen ». Newcomer, 40 Mich. 90. State v. 
Billings, 55 Minn. 467. Im re Boyet, 136 N. C. 415. 
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question of fact upon which the guilt or innocence of the accused de- 
pends. It is as much a question of fact as the question of his physical 
presence at the act itself. The right to trial by jury must imply the 
right to have the jury pass upon every question of fact material to the 
decision. Otherwise a hostile legislature might withdraw from their 
consideration one issue after another until the whole institution became 
reduced to a hollow shell. The complete abolition of the defence would 
make the question of insanity wholly irrelevant. It might then be tried 
as an independent matter by any proper authority. But under the doc- 
trine of the principal case that is not due process of law, and matters 
must stand practically as they now are. 





MURDER OF THE INSURED BY THE BENEFICIARY. — The maxim that 
no man can take advantage of his own wrong does not in itself afford a 
complete answer to a murderer’s contention that his crime ought not to 
affect his property rights.1 Where a husband or wife, having murdered 
the other, has sought to take under the unconditional terms of the stat- 
utes relating to descent, dower and devises, the earlier cases frankly read 
exceptions into these statutes.? But the later decisions have made no 
exception and allow the murderer to take the legal title free from equities ;* 
for the suggestion that a constructive trust arises in favor of the next in 
line of inheritance has not been adopted by the courts.‘ 

But when the murderer has claimed as beneficiary of an insurance 
contract no difficulty has been felt in flatly refusing assistance.’ For it is 
well recognized that the interest of a beneficiary is essentially equitable; 
that he is the cestui que trust of the insured, who holds the obligation of 
the insurer in trust for him.* Statutes and decisions that allow the bene- 
ficiary to sue in his own name do not change the essential characteristics 
of this relationship.’ And since the beneficiary cannot come into court 
with clean hands, he is not entitled to relief. A recent Ohio case has 
properly refused to allow a recovery by the beneficiary. Filmore v. 
Metropolitan Life Insurance Co., 92 N. E. 26 (Oh.). But the reasoning 
of the court is not conclusive, for it places its decision upon the ground 





2 See BLack, Const. Law, 2 ed., 519. 


1 Box v. Lanier, 2 Tenn. Ch. App. 1; Perry v. Strawbridge, 209 Mo. 621. 

2 Shellenberger v. Ransom, 47 N. W. 700 (Neb.); Riggs v. Palmer, 115 N. Y. 506 
(devise). See 4 Harv. L. REv. 394; Perry v. Strawbridge, supra (a murderer of his 
wife is not a “widower” within the statute). 

3 Wellner v. Eckstein, ror Minn. 444 (statutory dower); Zn re Carpenter’s Estate, 
170 Pa. St. 203; Owens v. Owens, 100 N. C. 240 (statutory dower — statute subse- 
quently amended); Shellenberger v. Ransom, so N. W. 935 (Neb.); McAllister », Fair, 
72 Kan. 533; Kuhn ». Kuhn, 125 Ia. 449; Gollnik ». Mengel, 128 N. W. 292 (Minn.). 

‘ Dean Ames advanced this view in 8 Harv. L. Rev. 170. In Kuhn 2. Kuhn, 
supra, it was passed upon by the court and rejected. A constructive trust arises onl 
re id of one who has suffered, the next in line of inheritance is seeking only a wind- 
all. 

5 Schmidt ». Northern Life Association, 112 Ia. 41; New York Life Insurance Co. 
v. Davis, 96 Va. 737; Schreiner ». High Court C. O. of F., 35 Ill. App. 576. 

6 Cleaver v. Mutual Reserve Fund Ass., [1892] 1 Q. B. 147. This is the leading 
English case on this subject. 

7 The cases in which the contract is made directly between the insurer and the 
beneficiary upon the life of a third person are obviously not here considered. 
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that no loss has occurred under the terms of the policy, and quotes the 
words of Field, J., “As well might he recover insurance money upon 
a building that he had intentionally fired.” * The analogy to fire insur- 
ance is unfortunate. The nature of life insurance is fundamentally differ- 
ent. In the former the payment is made only as an indemnity and upon 
the happening of an “accident.” In the latter the contract is essentially 
an investment, a purchase by the insurance company of an annuity upon 
the life of the insured. The insurer contemplates a loss upon every policy, 
as is shown by its willingness to advance money upon its own policies as 
collateral security. The charges for the premiums are based upon exact 
mortality tables that have not excluded from their calculations death by 
suicide and murder.® Furthermore as a matter of practice it is the al- 
most invariable custom of insurance companies to pay such losses, with- 
out contest, unless they have reason to suspect that policy was taken 
out with a view to the crime. For then the dispute is not as to a loss 
under a policy but whether a valid policy was ever issued.!° But when 
there was no fraud in taking out the policy the fact that under its terms 
a loss has occurred is well shown by the decisions which allow the repre- 
sentative of the insured to recover on the policy." Such a view met 
with approval in a recent North Carolina Case. Anderson v. Life In- 
surance Co. of Va., 67 S. E. 53 (N. C.). In such a case the contract right 
of the insured against the company passes to the former’s personal repre- 
sentative free from any equity in the beneficiary. Even those cases which 
say that, owing to the beneficiary’s having had a direct right against the 
insurance company the representative’s recovery must be in quasi- 
contract, effectually hold that there has been a loss, for the recovery is 
not the premiums paid but the face of the policy.” 





TRANSFERS WITHIN THE RULE AGAINST CHAMPERTY AND MAINTE- 
NANCE. — Champerty and maintenance are usually found in transac- 
tions involving the giving of aid in a law suit. Such a case is Van Gieson 
v. Magoon, 20 Haw. 146, in which it was held, however, that an agree- 
ment by an attorney to defend a suit for a portion of the property in 
litigation is not illegal in Hawaii. 

The objection of champerty and maintenance is also frequently made 
to certain transfers of rights in property. Where a chattel is in the pos- 
session of an adverse claimant, the owner has nothing to transfer but a 
right of action or of recaption.? The assignment of this right is sometimes 





8 New York Mutual Life Insurance Co. v. Armstrong, 117 U. S. sor. 
® See Lange v. Roya] Highlanders, r10 N. W. 1110 (Neb.); ALEXANDER, THE LIFE 
INSURANCE CoMPANY; 23 Harv. L. REv. 557. 

10 Prince of Wales, etc., Assn. v.‘Palmer, 25 Beav. 605; Conn. Mutual Life Insurance 
Co. ». Hillmon, 188 U. S. 208 (death, thirteen days after issue of policy); New York 
ray Life Insurance Co. ». Armstrong, supra, in which were spoken the words of 

ield, J., supra. 

11 Cleaver v. Mutual Reserve Fund Assn., supra; New York Life Insurance Co. ». 
a supra; Supreme Lodge v. Menkhausen, 209 Ill. 277; Schonfield ». Turner, 75 

eX. 324. 


12 See 14 Harv. L. REV. 375. 


1 For a discussion of the law as to attorney’s fees, see 18 Harv. L. Rev. 222. 
2 Goodwyn ». Lloyd, 8 Port. (Ala.) 237; McGoon ». Ankeny, 11 Ill. 558. See 3 
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said to be champertous.’ But this is probably just a survival of the 
old idea that the transfer of any chose in action is champertous,‘ for 
the transferee is allowed to sue in the name of the transferor to recover 
the chattel. The assignment of the right to land adversely held was 
expressly forbidden by an old English statute. This doctrine of mainte- 
nance has met with varying fortune in America.’ In some states the 
rule is abolished by statute,’ or is treated as obsolete by the courts; ° 
in others it is established by statute or by decisions.“ In probably 
a majority of the states in which the rule prevails the grant is said to be 
void as to the adverse possessor but good against everyone else; * and 
the grantee, after suit in the name of the grantor to oust the adverse 
possessor, is protected by his deed.’* This produces substantially the 
same result as the abolition of the rule. In any case the owner transfers 
really only a right of entry and there must be a suit or actual entry to 
oust the adverse possessor; whether this is done in the grantee’s own 
name or in the name of the grantor is of no importance. It is also said 
rather indefinitely that the purchase of a mere right to sue will not be 
sustained.“ And under this doctrine the right to have a conveyance 
set aside for fraud is commonly not assignable.” 

Sometimes the ban of champerty or maintenance is urged against trans- 
fers of both things in possession and choses in action. For instance, 
under a New York statute modelled after an old English act it was held 
that the purchase of property from the owner in possession pending suit 
concerning it was void.* As the old English acts concerning champerty 
and maintenance are merely declaratory of the common law,’ the same 
result might have been reached without that statute. But the cases now 
seem to hold such a transfer good.!* 


Confused with the preceding principle is the rule prohibiting an at- 





Harv. L. REv. 343. Contra, Tome v. Dubois, 6 Wall. (U. S.) 548. See The Brig Sarah 
Ann, 2 Sumn. (U. 5S.) 206, 211. 

3 McGoon »v. Ankeny, supra. 

* See 4 BLACKSTONE, COMMENTARIES, 135. Despite the prevalent idea as to the 
reason for the non- assignability of choses in action, scholars now seem agreed in 
believing it was not due toa fear of maintenance. See 2 L. Quar. REV. 495; POLLocK, 
Contracts, 3 Am. ed. 278; 3 Harv. L. REv. 330. 

& Stogdel v. Fugate, 2 A. K. Marsh. (Ky.) 136; Boynton v. Willard, 1o Pick. (Mass.) 
166. And in jurisdictions where the real party in interest is the plaintiff of record, the 
assignee may sue for the property in his own name. Doering v. Kenamore, 86 Mo. 
588. 

6 32 H. 8,c.9. This was practically repealed by 8 & 9 Vict. c. 106. 

7 See 1 Stmuson, Amer. Stat. Law, § 1401; Demprtz, LAND TITLEs, § 60. 

8 Mass. Rev. Laws, [1902] 1222; McLoud »v. Mackie, 175 Mass. 355. 

® Campbell v. Everts, 47 Tex. 102. 

10 Gen. Stat. Conn., [1902] § 4042; Paton v. Robinson, 81 Conn. 547. 

11 Campbell v. Point Street Iron Wks., 12 R. I. 452. 

2 McMahan »v. Bowe, 114 Mass. 140. See Stringfellow v. Tenn. Coal, Iron & R.R. 
Co., r17 Ala. 250. 

8 Key v. Snow, 90 Tenn. 663; Coogler v. Rogers, 25 Fla. 853. 

M4 Hinchman ». Kelley, 49 Fed. 492. 

8 Brush v. Sweet, 38 Mich. 574; Whitney v. Kelley, 94 Cal. 146. But cf. Dickinson 

. Burrell, L. R: 1 Eq. 337. 

ss Jackson v. Ketan 8 Johns. (N. Y.) 470. 

17 Wallis v. Duke of Portland, 3 Ves. 494. See Partridge v. Strange, Plowd. 77, 88. 
But see Schomp ». Schenck, 40 N. J. L. 195, 205. 


18 Camp ». Forrest, 13 Ala. 114; Frazier v. Harris, 51 Ind. 156; O’Driscoll v. Doyle, 
31 Colo. 193. 
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torney from purchasing even outright from his client the subject-matter 
of a suit which the attorney is conducting.’ Only a right of action was 
transferred in all the cases found, with possibly one exception,” but the 
language used and in some instances the reasons given apply equally to 
the transfer of a thing in possession. 

From the jumble of cases it is difficult to deduce fixed rules as to what 
transfers are to-day forbidden. The common-law doctrines have to a 
large extent become obsolete and ideas of public policy * instead of 
hard and fast rules are employed to determine what transactions are ob- 
noxious.% ‘The present legal doctrine of maintenance is due to an at- 
tempt on the part of the Courts to carve out of the old law such remnant 
as is in consonance with our modern notions of public policy.” 





Wuat 1s Commerce. — Much of the difficulty in the interpretation 
of the interstate commerce clause of the federal Constitution has been 
due to the uncertainty of the meaning of.the word “commerce.” The 
dictionary definition is “an interchange of goods, merchandise, or prop- 
erty of any kind.” ! Yet it has always been clear that the term, as used 
in the Constitution, was intended to have a broader scope. Marshall, 
C. J., laid down the much-repeated maxim that “commerce is inter- 
course.””* Every contract would be included in this definition, but it is 
uncontroverted that a mere contract made between citizens of different 
states is not in itself interstate commerce.* Therefore the adoption of 
this term is of little assistance for the question merely becomes, what in- 
tercourse is included. 

Prior to the adoption of the Constitution the states imposed different 
import and export duties, resulting in vexatious regulations and re- 
strictions. Hence in giving Congress power to regulate interstate com- 
merce it would seem clear that the evil sought to be remedied was the 
interference by a state with the free movement of goods or of individuals. 
It was early settled that the transportation of individuals into a state is 
commerce.‘ It is also settled that the transportation of goods from one 





19 Simpson v. Lamb, 7 E. & B. 84; West ». Raymond, 21 Ind. 305; Miles ». Mut. 
Reserve Fund Life Ass’n., 108 Wis. 421. : Some courts have permitted such a purchase 
subject to the usual close examination for fraud or unfairness given any transaction 
between attorney and client. Myers v. Luzerne County, 124 Fed. 436. See Dunn »v. 
Record, 63 Me. 17, 19. And an attorney may take an assignment of such property as 
security for services rendered in the suit. Anderson v. Radcliffe, E. B. & E. 806. Cf. 
Mott ». Harrington, 12 Vt. 199. 

20 Rogers v. R. E. Lee Mining Co., 9 Fed. 721. 

*t See Casserleigh ». Wood, 14 Colo. App. 265, 270. 

# It is now recognized that the law against champerty and maintenance is designed 
to prevent unnecessary litigation and the trafficking in quarrels. See Miles v. Mut. 
Reserve Fund Life Ass’n., supra. 

% See Casserleigh v. Wood, supra; Fischer ». Kamala Naicker, 8 Moo. Ind. App. 170, 
187; Pottock, ConTrRActs, 3 Am. ed. 460. 

* Brit. C. & P. Conveyors, Lim. v. Lamson Store Service Co., Ld., [1908] 1 K. B. 
1006, 1013. 


1 See Century DICTIONARY. 

2 Gibbons ». Ogden, 9 Wheat. (U. S.) 189. 

8 Paul v. Virginia, 8 Wall. (U. S.) 168. 

4 Gibbons v. Ogden, supra; Passenger Cases, 7 How. (U. S.) 283. 
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state to another constitutes commerce whether or not in connection with 
a sale of the goods transported. On the other hand the mere effecting 
of a sale, where the introduction of the property sold is not necessarily 
involved, is not within the term.’ But intervening acts, such as solicita- 
tions of a dtummer, which are instrumental in bringing about the in- 
troduction of property, are themselves subject to regulation as commerce.’ 
Thus the decisions lead to the general conclusion that a commercial 
transaction, in the constitutional sense, is one whose object is to effect 
the transportation of persons or property. 

Until recently courts asserted that what is transmitted must be an 
ordinary subject of traffic having in itself a recognized money value.® 
To-day, however, the transmission of intelligence is held to be com- 
merce.? Telegraphic and telephonic communications are thus brought 
within this category, though such companies can be subjected to the 
commerce clause on the ground of being adjuncts of commerce.” 

The question arises how far a transaction will be regarded as interstate 
commerce simply because it incidentally involves the transportation 
of property. Doing insurance business in a foreign state has consist- 
ently been held not to be interstate commerce." Although incident- 
ally the insurance policy will be sent from another state the gist of the 
transaction is not the transmission of property, but indemnity in case of 
loss. Thus a commission broker telegraphing orders to another state, in 
which the goods were to remain, has been held not to be engaged in inter- 
state commerce, the mode of his effecting sales being purely incidental.” 
In a recent case, Imperial Curtain Co. v. Jacob, 127 N. W. 772 (Mich.), 
a foreign corporation contracted with a resident of Michigan to exhibit 
in Michigan a sign bearing an advertisement of the latter’s business. 
Though there was involved the sending of the sign from the foreign state ° 
to the place of exhibition the transaction was held not to be interstate 
commerce. This class of decisions has been criticised.* Yet they seem 
sound when the conditions which the Constitution sought to remedy are 
considered. It is doubtful whether, in desiring the transmission of prop- 
erty to be unrestricted by the separate states, it was intended to hamper 
the states to the extent of preventing them from regulating transactions 
which in a purely incidental way involved interstate shipments. 





® The language in the early cases would seem to confine commercial shipments to 
those involving sales. See State Freight Cases, 15 Wall. (U.S.) 232. Yet later decisions 
show that a sale is not essential. Butler Bros. Shoe Co. v. United States Rubber Co., 
156 Fed. 1 (consignment of goods to a factor). 

6 Ware and Leland v. Mobile County, 209 U. S. 4 

7 Robbins v. Shelby oe 120U.S. 480; McCall». California, 136 U.S. 104. 

8 Lottery Cases, 188 U.S. 3 

9 International Text Book “Co. v. Pigg, 217 U. S. or (a correspondence school 
doing business in different states was held to be engaged in interstate commerce). See 
23 Harv. L. Rev, 644 

10 Pensacola Telegraph Co. v. Western Union Telegraph Co., 96 U. S. 1; Muskogee 
Nat. Tel. Co. v. Hall, 118 Fed. 382. 

4 Paul v. Virginia, supra. On principle it would seem proper for Congress to regu- 
late companies engaged in marine insurance and also those i insuring goods which are 
shipped between the states, on the ground that such insurance is an adjunct of com- 
merce. But the law is otherwise. Hooper »v. California, 155 U. S. 648. 

2 Ware and Leland v. Mobile County, supra. 

4 See 39 Am. Law REv. 181; Cooke, THE CoMMERCE CLAUSE OF THE FEDERAL 
ConstITUTION, § 7. 
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RECENT CASES. 


ADVERSE POSSESSION — WHAT CONSTITUTES — EXCLUSIVE POSSESSION. — 
The defendant had cultivated as his own, for over twenty years, a strip of land 
belonging to the plaintiff, beneath the plaintiff’s eaves. The plaintiff sued the 
defendant for building a walk on this strip. Held, that the defendant has ac- 
quired the fee in the strip by adverse possession, subject to an easement in the 
plaintiff to let his eaves hang over it. Rooney v. Petry, 17 Ont. Wk. Rep. 83. 

To gain title by adverse possession the adverse possessor must have exclusive 
possession: he must be in and the true owner must be out. Bellis v. Bellis, 
122 Mass. 414. If the true owner is making such use of his land as at least to 
reserve in himself an easement over it, and that use is, as here, the one which 
a true owner would naturally make of that land, it seems strange to say that 
another can, during all that period of use, be in exclusive possession. To build 
a shed with overhanging eaves has been regarded as such a taking of the land 
underneath the eaves as will found a claim by prior possession to that land 
against one who later put it under cultivation. Thacker v. Guardenier,7 Met. 
(Mass.) 484. In Wisconsin it has been squarely decided that overhanging 
eaves give the owner such possession of the land beneath them as to prevent 
exclusive possession in another. Lins v. Seefeld, 126 Wis. 610. Contra, Ran- 
dall v. Sanderson, 111 Mass. 114. The Wisconsin view seems the fairer and 
more logical one. 


ADVERSE Possession — WHAT CONSTITUTES — WHETHER Conscious Hos- 
TILITY IS EssENTIAL. — The plaintiff claimed and occupied land for the statu- 
tory period up to what he believed to be the line mentioned in his deed. By 
mistake his claim went beyond the true line. Held, that since the plaintiff 
had no intention of claiming land which did not belong to him, he acquired no 
title by adverse possession. Clinchfield Coal Co. v. Viers, 68 S. E. 976 (Va.). 

In general the statutes of limitations merely bar the owner’s remedy and are 
silent as to the nature of the holding which suffices to accomplish it. From the 
analogy to disseisin, however, the courts early established the rule that the 
stranger’s possession must be under claim of title. But neither this analogy 
nor the words of the statute justify the further requirement that such claim 
must be consciously hostile to the true owner. ~ It is settled that when the de- 
fendant’s claim to the entire tract which he has occupied rests upon adverse 
possession, conscious hostility is not necessary. Sumner v. Stevens, 6 Met. 
(Mass.) 337; Nowlin v. Reynolds, 25 Gratt. (Va.) 137. But where the defend- 
ant has good paper title to a part of the land occupied, and title by adverse 
possession is relied upon merely to extend the boundaries of his claim, many 
cases hold that he must occupy the additional strip in conscious hostility to 
the true owner. Grube v. Wells, 34 Ia. 148; McCabe v. Bruere, 153 Mo. t. 
This doctrine seems, however, to be without logical or historical foundation, 
and puts a premium on bad faith. The weight of authority is against it. 
French v. Pearce, 8 Conn. 439; Daily v. Boudreau, 231 Ill. 228; Mielke v. Dodge, 
135 Wis. 388. 


AGENCY — PRINcIPAL’S LIABILITY TO THIRD PERSONS IN Tort — LIABILITY 
OF CHARITABLE ORGANIZATION. — The plaintiff, while engaged in making 
repairs on the premises of the Salvation Army, was injured by the negligence 
of the agents of the charity. Held, that the charity is liable. Hordern v. 
Salvation Army, 92 N. E. 626 (N. Y.). 

American authorities are practically unanimous in granting some exemption 
to charities. But charities in England would seem to be liable for the torts of 
their agents. The early reasoning for exemption from liability was that trust 
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funds should not be diverted to paying damages. Parks v. Northwestern 
University, 218 Ill. 381. This has been repudiated in England. Mersey Docks 
Trustees v. Gibbs, L. R. 1 H. L. 93; Gilbert v. Trinity House, 17 Q. B. D. 795. 
And it is not logically tenable in those American jurisdictions: which allow 
recovery where there has been negligence in selecting incompetent servants. 
See Plant System Relief & Hospital Department v. Dickerson, 118 Ga. 647. A 
second view, that in the case of charities none of the reasons of public policy 
underlying the rule of respondeat superior are applicable, is supported by 
reasoning which is not unassailable. Hearns v. Waterbury Hospital, 66 Conn. 
98. A third theory, illustrated by the principal case, and, now the established 
doctrine in New York, that a recipient of charity cannot invoke the rule be- 
cause he has assumed the risk, but that an outsider may, is of comparatively 
recent growth. Powers v. Massachusetts Homeopathic Hospital, 101 Fed. 8096; 
ibid., 109 Fed. 294; Bruce v. Central M. E. Church, 147 Mich. 230; Wallace 
v. Casey Co., 132 N. Y. App. Div. 35. The reasons against such a theory seem 
as strong as those against the fellow-servant doctrine. Moreover it establishes 
as a presumption of law what is at best a doubtful question of fact. 


AGENCY — UNDISCLOSED PRINCIPAL’S RIGHTS AND LIABILITIES WITH RE-- 
SPECT TO THIRD PERSONS — VIOLATION OF INSTRUCTIONS. — The plaintiff 
sold whisky to the manager of the defendants’ hotel, dealing with the manager 
as owner. The defendants had instructed the manager to buy whisky from 
another firm exclusively. On discovering that the defendants were the real 
principals, suit was brought against them for the price of the whisky. Held, 
that the plaintiffs can recover. Kiyahan & Co., Lid. v. Parry, [1910] 2 K. B. 
380. 

For a discussion of the principles involved, see 23 Harv. L Rev. 599. 


CARRIERS — BAGGAGE — EXCLUSION FROM STREET CAR FOR CARRYING 
ArticLE Not INTENDED FOR PERSONAL UsE. — The plaintiff attempted to 
board the defendant’s car while carrying five cents’ worth of ice, which he was 
taking to a sick man. There was a regulation excluding “bulky and danger- 
ous articles” from the cars, but the jury found that the ice was carefully 
wrapped and not leaking. The plaintiff was, however, excluded, for which 
this action was brought. Held, that the court cannot say as a matter of law 
that the ice was not personal baggage. McIntosh v. Augusta & Aiken R. Co., 
69 S. E. 159 (S. C.). 

Articles carried by a passenger for the use of another person are not bag- 
gage. Metz v. California Southern R. Co., 85 Cal. 329. And this is a question 
of law. Connolly v. Warren, 106 Mass. 146. The case thus seems wrong on 
the ground of its decision. If, however, a company does by usage permit pas- 
sengers to carry small packages of merchandise, a man may not be excluded 
for so doing. Riunygn v. Central R. Co. of New Jersey, 65 N. J. L. 228. And 
it would seem that, in the case of street cars, a court might well judicially recog- 
nize the existence of such a usage, so general as to have become a part of the 
carrier’s undertaking, in the absence of an express regulation to the contrary. 


CarrIERS — Duty To AccEPT AND CARRY PASSENGERS — RicHT To Com- 
PEL CAR TO RETURN TO DESIGNATED STOPPING PLace. — The plaintiff signalled 
the defendant’s car at one of its regular stops, but the car ran by seventy-five 
yards, and the motorman refused to bring it back to the stop. The plaintiff 
refused to walk to the car, though allowed time to do so, and brought this ac- 
tion for the damages suffered by being left behind. Held, that he may recover. 
Christian v. Augusta & Aiken R. Co., 69 S. E. 17 (S. C.). 

It has been held that a regulation of an electric railway company not to re- 
turn to take up a passenger may, under circumstances stronger indeed than 
those in the principal case, be unreasonable. Jackson Electric Railway, Light, 
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& Power Co. v. Lowry, 79 Miss. 431. And a railroad is liable far the damage 
resulting from its refusal, without valid excuse, to carry a passenger back, after 
wrongfully over-shooting his station. Samuels v. Richmond & Danville R. Co., 
35 S. C. 403; Fordyce v. Dillingham, 23 S. W. 550 (Tex.). ‘The company’s 
legal duty is undoubtedly to take up passengers at its regularly designated 
stops, and if it does not substantially comply with that duty, it seems that only 
important considerations of public convenience should excuse a refusal to bring 
the car back. Such considerations would obviously arise where cars run fre- 
quently through crowded streets, and going backward would materially add 
to danger of collisions. 


CHAMPERTY AND MAINTENANCE — ATTORNEY PAID ovT OF Fruits oF Lit1- 
GATION. — An attorney agreed to defend a pending suit in return for a portion 
of the property in litigation. Held, that the agreement is not illegal. Van 
Gieson v. Magoon, 20 Haw. 146. See NOTES, p. 228. 


ConFiict oF LAws — PERSONAL JURISDICTION — AGREEMENT TO Mort- 
GAGE ForEIGN Lanp. — The defendant company agreed to purchase the plain- 
tiff company’s mortgage debenture bonds constituting a floating charge on 
property in Northern and Southern Rhodesia and in England. The plaintiff 
contracted to give the defendant an exclusive license, renewable every five 
years in perpetuity, to work the plaintiff’s diamondiferous land. This agree- 
ment was made in London, where interest and principal were payable. North- 
ern Rhodesia is under English, Southern Rhodesia under Roman-Dutch law. 
The bonds were issued and later paid, but were never registered, as required 
by the Rhodesian law. Subsequently the plaintiff brought this bill for a dec- 
laration upon the validjty of the license agreement. Held, that the license 
clause is invalid. British South Africa Co. v. De Beers Consolidated Mines 
Limited, 103 L. T. Rep. 4 (Eng., Ct. App., July 5, 1910). 

‘The English rule is that the validity of a contract is determined by the law 
the parties intend shall govern. Hamlyn & Co. v. Talisker Distillery, [1894] 
A. C. 202. But see 23 Harv. L. REv. 1-11, 79-103, 194-208, and 260-292. 
All courts, however, hold that the creation of interests in land is governed by 
the /ex situs. Kerr v. Moon, 9 Wheat. (U.S.) 565. See 20 Harv. L. Rev. 382. 
Hence it was contended in the principal case that so far as the contract related 
to land in Southern Rhodesia the Roman-Dutch law applied, and that under 
this law the agreement to lease, given to secure the bonds, would continue in 
force after the bonds were paid. But the court, relying upon earlier cases, con- 
sidered that in its exercise of jurisdiction in personam it could enforce the equities 
of the English mortgage law. Ex parte Pollard, Mont. & C. 239; Lord Cran- 
stown v. Johnston, 3 Ves. Jr. 170. Under that law such a clog on the equity of 
redemption is not allowed. Noakes & Co. v. Rice, [1902] A. C. 24. The cases 
relied upon by the court would abundantly warrant the present decree in a 
case involving an actual interest in land in Southern Rhodesia. See Ex parte 
Pollard, supra, 251. But the same result would seem possible without their 
aid. Through lack of registration no interest or security in Rhodesian land 
was obtained. See 2 NATHAN, Common Law oF SoutH ArFrica, 924. Hence 
the Jex situs does not enter and only English law, with reference to which the 
parties contracted, can apply. 


ConFiict oF LAws — PERSONAL JURISDICTION — JURISDICTION TO ORDER 
PAYMENT OF ALIMONY. — Suit was brought for a divorce and alimony. The 
defendant appeared and answered. A divorce was granted, and by agreement 
of counsel the court decreed that such alimony should be paid as it should 
thereafter direct, upon the application of any of the parties in interest. The 
defendant left the jurisdiction, and the court, upon notice being served to the 
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defendant’s attorney of record, thereafter made an order for the payment of 
alimony. ' Held, that it has power to do so. McSherry v. McSherry, 77 Atl. 
653 (Md.). 

“Although a divorce may be granted ex parte at the domicile of one of the par- 
ties, a decree for alimony, being in personam, is of no effect unless the court 
has personal jurisdiction of the defendant. Prosser v. Warner, 47 Vt. 667. 
Similarly, a court which grants a divorce cannot enjoin the defendant unless he 
is within its jurisdiction. See Dela Montanya v. De la Montanya, 112 Cal. tor. 
Contra, Kempson v. Kempson, 63 N. J. Eq. 783. But if personal jurisdiction is 
once acquired, it is retained for the purpose of settling all questions involved 
in that suit, including the determination of a writ of error. Fitzsimmons v. 
Johnson, 90 Tenn. 416. Thus a court which has properly made an order for 
the payment of alimony may retain the power to modify it. Galusha v. Ga- 
lusha, 138 N. Y. 272; Olney v. Watts, 43 Oh. St. 499. The decision in the prin- 
cipal case, therefore, seems sound. For a discussion of similar jurisdictional 
questions involved in awarding the custody of children, see 24 Harv. L. Rev. 
142. 


CONSTITUTIONAL LAW — PERSONAL RIGHTS OF THE INDIVIDUAL — CAN A 
STATE ABOLISH INSANITY AS A DEFENSE IN CRIMINAL Actions. — A statute 
provided that insanity should be no defense in criminal actions, but that the 
presiding judge might, at his discretion, commit to an insane asylum any 
. person convicted, who in his opinion was insane. The state constitution pro- 
vided that, “No person shall. be deprived of life, liberty, or property without 
due process of law,” and that, ‘‘ The right to trial by jury shall remain inviolate.” 
Held, the statute in question violated both the above provisions. State ». 
Strasburg, 110 Pac. 1020 (Wash.) See NOTES, p. 225. 


ConsTITUTIONAL Law — Powers oF ConGRESS: IMPLIED Powers — For- 
BIDDING INTERSTATE TRANSPORTATION OF PRODUCTS UNDER PuRE Foop Law. 
— The United States brought a libel for forfeiture of goods under the Pure 
Food Law. A demurrer was filed on the ground that the statute was uncon- 
stitutional. Held, that the statute is constitutional. Umited States v. Seventy- 
four Cases of Grape Juice, 181 Fed. 629 (Dist. Ct., W. D. N. Y.). 

The plaintiff sought to enjoin certain government officials from seizing its 
goods in interstate shipments, under the Pure Food Law, on the ground that 
the act was unconstitutional. Held, that the statute is constitutional. Shawnee 
Milling Co. v. Temple, 179 Fed. 517 (Circ. Ct., S. D. Ia.). 

Interstate commerce is defined as intercourse and traffic among the states, 
including navigation and the transportation of persons and property, as well 
as the purchase, sale, and exchange of commodities. County of Mobile v. 
Kimball, 102 U. S. 691. Goods in the process of interstate shipment, there- 
fore, are subject to whatever regulations Congress may impose in the proper 
exercise of its control over interstate commerce. See Gibbons v. Ogden, 9 Wheat. 
(U. S.) 1. But the purpose of the Pure Food Law was clearly the protection 
of the public health and not the regulation of commerce as such. A statute 
must be judged by its real purpose and not its incidental one. See Minnesota 
v. Barber, 136 U. S. 313. Since the protection of the public health is an exer- 
cise of police power, which, not being expressly given to the national govern- 
ment, is supposed to reside in the states, at first blush the statute would seem 
to be unconstitutional. But the national government as incidental to the regu- 
lation of commerce can exercise the police power and regulate commerce so as 
to protect the national health. See Lottery Case, 188 U.S. 321, 357; COoLry, 
Const. Lm. 723. But sée 23 Harv. L. Rev. 441, 445, et seg. Hence the statute 
is constitutional; but the case is interesting as showing how far the courts have 
departed from the real meaning of the commerce clause. See Veazie v. Moor, 14 
How. (U. S.) 568, 574. 
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CONSTITUTIONAL LAw — SEPARATION OF PowERS — CONSTITUTIONALITY OF 
INDETERMINATE SENTENCE Acts. — The defendant was convicted under a 
statute providing that for certain crimes the court should not sentence the 
prisoner to a definite term, but that he should serve not less than one year, nor 
more than the maximum penalty for that crime. A board of pardons was em- 
powered to advise the governor to pardon the prisoner at any time after the 
minimum term had been served. Held, that this statute is constitutional. 
People v. Joyce, 92 N. E. 607 (Iil.). 

It is urged against the constitutionality of such statutes that they interfere 
with the powers of the judiciary by depriving the courts of the right to fix the 
exact punishment, and conferring this right on a board which is not judicial. 
People v. Cummings, 88 Mich. 249; In re Conditional Discharge of Convicts, 73 
Vt. 414. But the legislature may set an exact penalty for any crime, and here 
it has set the maximum period, for which the courts are to sentence the de- 
fendant. People ex rel. Clark v. The Warden of Sing Sing Prison, 39 N. Y. 
Misc. 113; State v. Duff, 122 N. W. 829 (Ia.). The board is merely an agency 
empowered to.pardon the prisoner at an earlier date, a privilege always allowed 
to some body other than the courts. As the governor is free to refuse a pardon, 
or to pardon on his own initiative, his constitutional rights are not infringed. 
Rich v. Chamberlain, 104 Mich. 436. Cf. State ex rel. Bishop v. State Board of 
Corrections, 16 Utah, 478. The great objection to these statutes is that the 
court which tried the case is better prepared to exercise clemency, if that is 
desirable, than a board dependent mainly on hearsay evidence. People v. 
Cummings, supra. But this is an argument to be addressed to the legisla- 
ture. By the decided weight of authority such statutes are held to be consti- 
tutional. George v. People, 167 Ill. 447; Miller v. State, 149 Ind. 607. 


CONSTITUTIONAL LAW — SEPARATION OF POWERS — FEDERAL POWERS OF 
StaTE ‘‘LEGISLATURE.” — The constitution of South Dakota, Art. III, § 1, 
provided that five per cent of the voters could “‘require that any laws which 
the legislature may have enacted shall be submitted to a vote of the electors 

. before going into effect.” The state legislature passed a statute estab- 
lishing Congressional districts. A referendum petition was filed as to that act. 
The relator sought to have his nomination papers filed under the act. Held, 
that he is not entitled to do so since the act is not in force. State ex rel. Schra- 
der v. Polley, 127 N. W. 848 (S. D.). See NoreEs, p. 220. 


CoRPORATIONS — NATURE OF CORPORATION — LICENSE TO ASSIGN LEASE 
TO A “RESPECTABLE AND RESPONSIBLE Person.” — A lease of a livery stable 
contained a covenant not to assign without the lessor’s consent; but such con- 
sent was not to be withheld in respect of ‘‘a respectable and responsible person.” 
Permission to assign to a corporation was asked and refused; but the assign- 
ment was made. In an action brought by the lessor to have the lease declared 
forfeited, the question was whether a corporation could be within the descrip- 
tion in the lease. Held, that a corporation may be ‘“‘a respectable and respon- 
sible person.” Willmott v. London Road Car Co., 45 L. J. 666 (Eng., Ct. App., 
Oct. 13, 1910). 

In legal meaning, the term “person” usually embraces corporations. As 
used in the Fourteenth Amendment it is so construed. See Pembina Consoli- 
dated Silver Mining and Milling Co. v. Pennsylvania, 125 U. S. 181. Unless a 
contrary intention on the part of the legislature appears, statutes receive this 
construction. See Pharmaceutical Society v. London and Provincial Supply 
Association, 5 App. Cas. 857, 869. So ina will a power to lease “‘to any person” 
covers a letting to a corporation. In re Jeffcock’s Trusts, 51 L. J. Ch. 507. The 
question then becomes whether a corporation may be described as “respec- 
table.” The adjective invariably derives significance from the context. The 
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lease here demands a respectable liveryman — that is, one who carries on the 
trade in a respectable manner. Obviously a corporation may do so. A cor- 
poration has been held to have a “trading character,” a “reputation in the Way 
of its business,” for a libel upon which it may recover. South Hetton Coal 
Company v. North-Eastern News Association, [1894] 1 Q. B. 133. Also a cor- 
poration may be “responsible,” that is, financially sound; in this case, able to 
pay the rental. The decision is clearly correct and, in view of the constantly 
increasing use of the corporate form, in thorough accord with modern business 
conditions. 


CORPORATIONS — STOCKHOLDERS: INDIVIDUAL LIABILITY TO CORPORATION 
AND CREDITORS — WHat Law Governs.—A California statute provided 
that the stockholders in a domestic corporation or in a foreign corporation 
doing business within the state shall be liable, in certain proportions, for the 
corporate debts. An Arizona statute provided that a corporation formed 
under its laws may exempt the private property of its members from liability 
for corporate debts. The defendant was a stockholder in a corporation formed 
in Arizona to do part of its business in California, and whose articles of incor- 
poration expressly exempted the private property of its members from liability 
for corporate debts. The corporation did business in California, and became 
insolvent. Held, that the defendant is liable for his proportionate share of 
the debts of the corporation, according to the law of California. Thomas v. 
Wentworth Hotel Co., 110 Pac. 942 (Cal.). 

The liability of stockholders is contractual, and therefore depends on the 
law of the place of incorporation. Young v. Farwell, 139 Ill. 326; Tompkins v. 
Blakey, 70 N. H. 584. See BEALE, FoREIGN CorPoRATIONS, § 442. Statutes 
fixing the liability of stockholders are to be understood as not applying to for- 
eign corporations unless that is their clearly expressed intent. See MoRAWETz, 
PRIVATE CORPORATIONS, § 874. But it is submitted that a state has no power to 
increase the liability of stockholders in a foreign corporation except by rein- 
corporating it. Risdon Iron & Locomotive Works v. Furness, 21 T. L. R. 179. 
The principal case carries to an extreme the doctrine announced in a decision 
of the Supreme Court of the United States, in which it was held that since the 
corporation was formed to do business in California, and the articles of in- 
corporation contained no express declaration as to the liability of stockholders, 
the incorporators must be presumed to have intended that their liability should 
be governed by the law of California. Pinney v. Nelson, 183 U.S. 144. Fora 
criticism of that decision and a more complete discussion of the subject, see 18 
Harv. L. REv. 452. 


CovENANTS OF TITLE— COVENANTS AGAINST INCUMBRANCES — EASE- 
MENTS. — In a deed of land given by the defendant to the plaintiff, the cove- 
nants of warranty were so worded that they might be taken, under the Florida 
statutes, to include a covenant against incumbrances. At the time of the 
sale a railroad maintained an open and notorious right of way across the land. 
The plaintiff sought to recover for breach of the covenant. Held, that he 
cannot recover. Van Ness v. Royal Phosphate Co., 53 So. 381 (Fla.). 

In addition to mortgages and other burdens upon the title, a covenant 
against incumbrances of course embraces easements. Memmertv. McKeen, 112 
Pa. St. 315. But to determine what easements are included in the covenant, 
the courts have rightly looked in each case to the intention of the parties, and 
have not felt bound to give the written words their literal meaning, which 
would cover every sort of incumbrance. No case has been found which has 
held the presence of a public sidewalk to be a breach of the covenant. In 
drawing the line the courts have adopted various criteria. Some courts have 
felt that the words of the parties should be strictly construed. Barlow v. 
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McKinley, 24 Ia. 69. Others have said that the vendee’s notice of the ease- 
ment is enough to exclude it from the covenant. Desvergers v. Willis, 56 Ga. 
515. And others hold that the open and public way in which the easement is 
evidenced places a duty upon the vendee to take notice. Patierson v. Arthurs, 
9 Watts (Pa.) 152. 


Damaces — Excessive Damaces —LatitupE ALLOWED TO ‘“‘NoMINAL 
Damaces.” —In an action for failure to transmit a telegram, the court re- 
stricted the plaintiff to the recovery of nominal damages. The jury returned 
a verdict for $250. The defendant moved for a new trial on the ground that 
the amount was excessive. Held, that the motion be denied. Western Union 
Telegraph Co. v. Glenn, 68 S. E. 881 (Ga., Ct. App.). 

In this case, though accepting the definition that nominal damages are a 
trivial sum, the court adopts the reasoning of an earlier Georgia decision, that 
the term is purely relative, depending “upon the vastness of the amount in- 
volved.” Sellers v. Mann, 113 Ga. 643. Properly speaking the only sum in- 
volved is that which the plaintiff can recover, which in this case is nominal 
damages, and so the court’s theory reduces itself to an absurdity. If, how- 
ever, the theory is that the term is relative to the amount claimed, it is equally 
unsound. That the amount of the claim bears no relation to the damages is 
shown by two types of cases. The plaintiff may recover nominal damages 
where no actual damage has occurred to give rise to any claim. Grau v. Grau, 
37 Ind. App. 635. And where not only no damage is claimed, but the plaintiff 
has benefited by the wrong, exactly the same recovery is had. Excelsior 
Needle Co. v. Smith, 61 Conn. 56. It makes no difference whether the 
plaintiff claims much or little, if his right to damages rests only on a technical 
cause of action. ° 


EXEMPTIONS — MorTGAGE OF FpturE Exempt Goops. — A, a resident of 
Michigan, assigned as security to B all his goods which were then or might be 
thereafter exempt from levy and sale on execution, and authorized B to de- 
mand and select the same. Held, that B’s claim should be allowed against A’s 
assignee in bankruptcy. Jn re Hastings, 24 Am. B. Rep. 360 (C. C. A., 6th 
Circ.). 

The true policy of the exemption laws would seem to forbid an assignment 
of a right so personal in its nature. A few cases sustain this principle. How- 
land v. Fuller, 8 Minn. 50; Lane v. Richardson, 104 N. C. 642. On principle, 
too, the mortgaging of after-acquired property should not give a right good 
against third parties. See 19 Harv. L. REv. 557. But the court in the prin- 
cipal case was bound on these points by the decisions of the Michigan courts. 
Wilson v. Perrin, 62 Fed. 629. By those decisions a mortgagee of exempt 
property is entitled to it as against creditors. Buckley v. Wheeler, 52 Mich. 1. 
And the law of Michigan recognizes the validity of chattel mortgages compris- 
ing after-acquired property. Louden v. Vinton, 108 Mich. 313. These propo- 
sitions, however, do not necessarily involve the conclusion drawn from them 
by the court, — that a mortgage is valid which comprises all the exempt prop- 
erty which the mortgagor may acquire in future. Such an extension of a prin- 
ciple of dubious expediency might well have been avoided on grounds of policy 
similar to those which render ineffectual an assignment of wages to be earned 
under a contract not yet made. Herbert v. Bronson, 125 Mass. 475. 


HicHWAYs — REGULATION AND USE — Movinc A House. — The defendant 
procured a license from a municipality to move a house through the streets. 
The plaintiff operated a street railway under a franchise giving it the right to 
maintain poles and wires. The defendant in moving would interfere with the 
plaintiff’s wires. The plaintiff asked for an injunction restraining the defend- 
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ant from such interference. Held, that no injunction should be granted. 
Western N. Y. & P. T. Co. v. Stillman, 68 N. Y. Misc. 456. 

Recognizing the fact that moving a house differs only in degree from mov- 
ing anything else, a reasonable use of the highway for such purpose has gen- 
erally been held to be lawful. Graves v. Shattuck, 35 N. H. 257. Contra, Dick- 
son v. Kewanee Elec. Light Co.; 53 Ill. App. 379. It is usual for cities to require 
a license for the moving of a building. This does not take away the common- 
law right; it restricts it to those who have satisfied the authorities that their 
exercise of it will not create a public nuisance. Hinman v. Clarke, 121 N. Y. 
App. Div. 105. A street railway franchise does not give an exclusive right to 
use the streets or any part of them; the company must share them with the 
public. Market St. Ry. Co. v. Central Ry. Co., 51 Cal. 583. It follows that 
the company, like the public, is subject to occasional reasonable interference 
with its enjoyment of the streets. As the defendant in the principal case pro- 
posed to exercise his right in a way which would not work irreparable harm to 
the plaintiff, and as the plaintiff’s right by franchise was not superior to the 
defendant’s common-law right, the suit of the plaintiff was rightly denied. 


Injunctions — Acts RESTRAINED — PAYMENT OF SALARY TO ONE IL- 
LEGALLY APPOINTED TO OrrFice.— The defendant was illegally appointed 
judge by a city council. The plaintiff, a taxpayer, joining the city council as 

co-defendant, prayed for an injunction restraining the payment of salary to 
the defendant. Held, that the injunction be granted. Forman v. Bostwick, 
139 N. Y. App. Div. 333. 

A court of equity has no jurisdiction to determine a question of title to 
office, since there is an adequate remedy by quo warranto proceedings. If there 
is an independent ground of equity jurisdiction, however, the court will de- 
termine the whole matter in issue, even if a question of title is incidentally 
involved. Cf. Johnston v. Jones, 23 N. J. Eq. 216. One recognized head of 
equity jurisdiction is the prevention, at the suit of a taxpayer, of an illegal 
waste of public moneys. Merrill v. Plainfield, 45 N. H.126. But the principal 
case cannot be supported on that ground. Burgess v. Davis, 138 Ill. 578. 
Even where there is a rightful claimant who has been kept out of office by the 
de facto officer, he cannot recover from the city the salary which has been paid 
under mistake to the actual incumbent. Coughlin v. McElroy, 74 Conn. 397. 
Hence there is no waste of public money. The court in the principal case lays 
emphasis on the fact that no question of fact is in dispute, to go to a jury; but 
that in itself is of course not enough to give equity jurisdiction. 


INNKEEPERS — DUTIES TO TRAVELERS AND GUESTS — WHETHER BAD 
REPUTATION IS AN EXCUSE FOR REFUSING ENTERTAINMENT. — The plaintiff, 
a noted professional prize-fighter, was refused accommodations by the defend- 
ants, the proprietors of a hotel. The judge charged the jury that it was for 
them to say whether such a violator of the criminal laws was a reputable per- 
son entitled to be admitted to a hotel. Held, that the charge was correct. 
Nelson v. Boldt, 180 Fed. 779 (Cire. Ct., E. D. Pa.). 

For centuries the innkeeper has had a primé facie duty to all travelers to 
furnish for reward such accommodations as he has. See Anon., Keilw. 50; 
Rex v. Collins, Palm. 373. But certain circumstances afford him a justifica- 
tion for refusing entertainment. The same policy which imposes the duty re- 
quires him to exclude those whose conduct would render them dangerous to 
the personal security and comfort of his guests. Goodenow v. Travis, 3 Johns. 
(N. Y.) 427. See Markham v. Brown, 8 N. H. 523; Queen v. Rymer, 2 Q. B. D. 
136. Where one seeks accommodations to engage in an act illegal or contra 
bonos mores, it is of course the innkeeper’s duty to refuse him admission. Cur- 
tis v. Murphy, 63 Wis. 4. Cf. Thurston v. Union Pacific R. Co., 4 Dill. (U. S.) 
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321; Godwin v. Telephone Co., 136 N. C. 258. But previous lawbreaking is 
not per se a ground for exclusion. See Coppin v. Braithwaite, 8 Jur. 875; Lucia 
v. Omel, 46 N. Y. App. Div. 200. But for the principal case it would seem 
clear that the law prefers the necessities of one member of the traveling public 
to the sensibilities of others. Chicago & N. W. Ry. Co. v. Williams, 55 Ill. 
185; Brown v. Memphis & C. R. Co., 7 Fed. 51. And in spite of a few dicta the 
mere interest of the public servant should be no excuse, cases apparently ~ 
contra being due to the fact that he need not allow the transaction of business 
on his premises. Ford v. East Louisiana R.Co., 110 La. 414. But see Jencks 
v. Coleman, 2 Sumn. (U. S.) 221; State v. Steele, 106 N. C. 766. Engaged ina 
public undertaking, he can justify his failure to perform it only on grounds in 
which the public is interested. The principal case does not satisfy this test. 


INSURANCE — CONSTRUCTION OF PARTICULAR WORDS AND PHRASES IN 
STANDARD Forms —‘“‘THE INSURED” TO FuRNISH Proors or Loss. —A 
mortgagor took out insurance payable to the mortgagee as his interest might 
appear. The policy provided that the mortgagee’s interest should not be 
invalidated by any act or neglect of the mortgagor, and that “the insured” 
should furnish proofs of loss within a certain time. Held, that recovery by the 
mortgagee is not barred by the lack of proofs within the stipulated time. 
Heilbrun v. German Alliance Insurance Co., 44 N. Y. L. J. 627 (N. Y. App. 
Div., Oct. 1910). 

For a discussion of the principles involved, see 23 Harv. L. REv. 311. 


INSURANCE — DEFENSES OF INSURER — Exemption Ciause. — A fire in- 
surance policy exempted the company from liability for loss caused directly 
or indirectly by certain causes; or for loss occasioned by or through earthquake. 
A statute provided that, when a peril is specially excepted in a policy, a loss 
which would not have occurred but for that peril is excepted, although the im- 
mediate cause of the loss was a peril not excepted. An earthquake caused a 
fire which spread to and destroyed the plaintiff’s property, Held, that the 
plaintiff can recover on the policy. Pacific Heating & Ventilating Co. v. Wil- 
liamsburg City Fire Ins. Co. of Brooklyn, 111 Pac. 4 (Cal.). 

If the earthquake clause stood alone the company would not be liable. Jn- 
surance Co. v. Boon, 95 U. S. 117. See Baker & Hamilton v. Williamsburgh, 
etc. Ins. Co., 157 Fed. 280. The court argues, however, that the use of the 
words ‘directly or indirectly”’ before the semicolon, coupled with their omis- 
sion after it, has narrowed the scope of this exemption. The statute provides 
a strict rule for the construction of such a clause. The court construes the 
policy without reference to the statute, and then avoids it by saying that the 
excepted peril, fire caused by earthquake, never occurred, apparently because 
the fire did not originate on the plaintiff’s premises. But where the excepted 
peril was fire from explosion, the United States Supreme Court held that it 
had occurred even though the explosion occurred and the fire originated in 
another building than the one insured. Insurance Co. v. Tweed, 7 Wall. (U. S.) 
44. In an action on a similar policy it was held that the omission of “directly 
or indirectly” after the semicolon had waived the benefit conferred by the 
statute. Wélliamsburgh, etc. Ins. Co. v. Willard, 164 Fed. 404. The interpre- 
tation seems extreme. 


INSURANCE —EmpLoyers’ Liaprtity INSURANCE — “INyuRIES ACCIDENT- 
ALLY SUFFERED.” — An employee contracted glanders while on duty, owing to 
the fault of his employer, and recovered damages from him. The employer 
held an employers’ liability insurance policy, covering loss “‘for damages on 
account of bodily injuries accidentally suffered by employees of assured while 
on duty.” Held, that the employer can recover from the insurance company 
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for the damages paid the employee. Hood & Sons v. Maryland Casualty Co., 
206 Mass. 223. See NOTES, p. 221. 


INSURANCE — RIGHTS OF BENEFICIARY — MURDER OF INSURED BY BENE- 
FictaRy. — After murdering the insured, the beneficiary of a life insurance 
contract sought to recover from the insurer the amount of the policy. Held, 
that he cannot recover. Filmore v. Metropolitan Life Ins. Co., 92 N. E. 26 
(Oh.). 

After the murder of the insured by the beneficiary the insurance company 
admitted liability upon the policy. The administrator of the insured and the 
administrator of the beneficiary each claimed the proceeds. Held, that the ad- 
ministrator of the insured is entitled to recover. Anderson v. Life Insurance 
Co. of Virginia, 67 S. E. 53 (N. C.). See Nores. p. 227. 


INTERSTATE COMMERCE — WHAT CONSTITUTES INTERSTATE COMMERCE — 
FOREIGN CORPORATION PREPARING OUTSIDE STATE AND EXHIBITING IN IT 
ADVERTISEMENT OF Loca Business. — A foreign corporation contracted with 
a resident of Michigan to prepare and exhibit for three years in Michigan a 
sign, bearing an advertisement of the resident’s business. The sign was to be 
prepared outside the state. In an action by the corporation for the sum due 
it on the contract after two years’ exhibition, the defendant showed that the 
plaintiff had not fulfilled the requirements for doing business laid down by a 
statute which did not apply to interstate commerce. Held, that the transac- 
tion does not constitute interstate commerce. Imperial Curtain Co. v. Jacob, 
127 N. W. 772 (Mich.). See Notes, p. 230. 


JupGMENTS — COLLATERAL ATTACK — PUNISHMENT FOR CONTEMPT. — In 
contempt proceedings, the defendant contended that there were not sufficient 
grounds for granting the order which he had disobeyed. Held, that this defense 
is invalid. Starkweather v. Williams, 76 Atl. 662 (R. I.). 

If a decree is utterly void, the party affected is justified in disregarding it, 
and may attack its validity when prosecuted for contempt. Dodd v. Una, 40 
N. J. Eq. 672. A decree may be void because the court has no jurisdiction 
over the parties or subject matter. Jn re Sawyer, 124 U.S. 200. Or, a court 
having authority to hear the cause may grant relief of a kind that lies without 
its jurisdiction. McHenry v. State, 91 Miss. 562. When, however, the court 
has jurisdiction, the fact that an order was erroneously or improvidently issued 
does not justify disobedience. The proper remedy is an appeal on the merits. 
Erie Ry. Co. v. Ramsey, 45 N. Y. 637; Clark v. Burke, 163 Ill. 334. 


LANDLORD AND TENANT — ASSIGNMENT AND SUBLETTING — SUB-LESSEE’S 
BREACH OF COVENANT TO REPAIR: MEASURE OF DAMAGES. —In 1855, A 
leased premises for ninety-nine years to B, who covenanted to repair. In 1887 
B sublet to C, who covenanted to repair in the same terms as those of the 
head lease. In 1908 A sued B for failure to repair, and B, in addition to dam- 
ages, paid a fine and costs to avoid a forfeiture. B thereupon sued C on his 
covenant, and sought to include in his damages the costs of the former action. 
Held; that he cannot recover the costs. Clare v. Dobson, London Times, Oct. 
21, 1910, p. 3 (K. B. D.). 

If C’s covenant were to perform the covenant in the head lease, it would be 
a covenant of indemnity and B’s costs would be recoverable. Hornby v. Card- 
well, 8 Q. B. D. 329. But a covenant bya sub-lessee to repair, although in the 
terms of the lessee’s covenant, is not a covenant of indemnity. Pontifex v. 
Foord, 12 Q. B. D. 152. The rule of damages, however, in breach of contract 
covers damages which might reasonably have been contemplated by both 
parties when the contract was made. Hadley v. Baxendale, 9 Exch. 341. Under 


16 
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this rule, in cases of sale and re-sale, the vendee has been allowed to recover 
from the vendor his costs in defending an action brought by the sub-vendee 
for breach of implied warranty. Hammond & Co. v. Bussey, 20 Q. B. D. 79. 
See Foa, LANDLORD AND TENANT, 4 ed., 234. But the decision in the principal 
case rests on good authority. Penley v. Watts, 7 M. & W. 601; Walker v. 
Hatton, to M. & W. 249. B, who was himself in default, might have avoided 
this added expense by paying A before suit was brought. The costs are there- 
fore too remote to have been reasonably within the contemplation of the parties 
as probable damages arising from C’s breach. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — PUBLICATION IN- 
VITED OR PROCURED BY PLAINTIFF. — The defendant at the plaintiff’s request 
repeated at a club meeting an accusation against the plaintiff, made originally 
to the plaintiff alone. Held, that the publication was privileged. Shafer v. 
Haupt, 58 Pitts. Leg. J. (Pa., Allegheny Co. C. P., July 6, rgr10). 

The plaintiffs induced A to write a letter to the defendant, expecting a de- 
famatory reply on which they could base an action. Held, that the plaintiffs 
Gols) the publication and cannot recover. Melcher v. Beele, 110 Pac. 181 

Colo.). 

Many authorities agree with the Pittsburgh case in putting the defense in 
such cases on the ground of conditional privilege. Warr v. Jolly, 6 C. & P. 497; 
Billings v. Fairbank, 136 Mass. 177. ‘Other cases hold that, at least where 
the plaintiff authorizes the publication in order to base an action thereon, the 
rule of volenti non fit injuria applies. Sutton v. Smith, 13 Mo. 120; Heller v. 
Howard, 11 Ill. App. 554. It is submitted that this is the true ground of de- 
fense in both cases. The defense of conditional privilege seems properly to 
be based on the defendant’s right to speak in his own interest, or on a duty to 
speak in the interest of others. Neither of these elements is present in these 
cases. Furthermore, although the existence of wrong motive would defeat 
conditional privilege, it is submitted that in these cases the plaintiff would not 
be allowed to set up the defendant’s wrong motive as a ground for his recovery. 


LimitATION OF ACTIONS — NATURE AND CONSTRUCTION OF STATUTE — 
MUNICIPAL CORPORATIONS AS AFFECTED BY STATUTE. — In an action by a 
city to recover damages for injuries to a bridge, the defendant proved that 
the claim had not accrued within the period of limitation. Held, that the ac- 
tion cannot be maintained. City of Chicago v. Dunham Towing & Wrecking 
Co., 92 N. E. 566 (Ill.). 

Against the state, as sovereign, no time runs. Lindsey v. Lessee of Miller, 
6 Pet. (U. S.) 666. But where the state is merely a nominal party, statutes of 
limitations apply. Miller v. State, 38 Ala. 600. Cf. Wasteney v. Schott, 58 
Oh. St. 410. And where the state becomes a member of a trading company, 
its claims may be barred. Bank of the United States v. M’Kenzie, 2 Brock. 
(U. S.) 393. Contra, President and Directors of the State Bank of Illinois v. 
Brown, 2 Ill. 106. Many cases hold that all governmental agencies except the 
state are subject to the statute under all circumstances. Hartman v. Hunter, 
56 Oh. St. 175; Knight v. Heaton, 22 Vt. 480. But by the weight of authority, 
public rights, enforced by cities or counties, are not lost by lapse of time. 
Greenwood v. Town of La Salle, 137 Ill. 225; City of Osawatomie v. Board of Com- 
missioners of Miami County, 78 Kan. 270. And the better cases hold that the 
statute does not bar claims of public institutions, such as schools and hospitals. 
Eastern State Hospital v. Graves’ Committee, 105 Va. 151. See 20 Harv. L. 
Rev. 644. It has even been held that where, by legislation, the statute of 
limitations runs against the state, still property devoted to public uses, such as 
streets, is not lost by adverse possession. Ralston v. Town of Weston, 46 W. 
Va. 544. Contra, City of St. Paul v. Chicago, Milwaukee, & St. Paul R. Co., 





RECENT CASES. 243 


45 Minn. 387.. Thus, in a chaotic mass of authority, the better decisions seem 
to establish that a right of the public, by whatever agency of government it 
may be held, is not lost by lapse of time, but that non-public rights may be 
barred. The principal case seems entirely correct. 


MASTER AND SERVANT — Emptoyvers’ Lrapitiry Acts — ConsTITUTION- 
ALITY OF CLAUSE MAxkING EmpLoyer’s NEGLIGENCE IMMATERIAL. — The 
plaintiff sued under the Workmen’s Compensation Act of 1910 to recover for 
injuries received while in the defendant’s employ. The statute provides that 
workmen in certain occupations, declared by the act to be “dangerous,” may 
recover for injuries received in such employment, although the employer is not 
negligent, provided the injured party himself is not guilty of serious or wilful 
misconduct. Held, that the act is'constitutional. Jves v. South Buffalo Ry. 
Co., 68 N. Y. Misc. 643. 

The court in reaching this decision based its argument on well-founded 
authorities and analogies. Legal liability without fault is frequently found 
in our law. Thediability of the master for the acts of his servant is one 
example. Limpus v. London General Omnibus Co., 1 H. & C. 526. The car- 
rier’s liability as insurer is another. Coggs v. Bernard, 2 Ld. Raym. gog. Again, 
the state may prescribe the liabilities under which corporations created by its 
laws shall conduct their business. Missouri Pacific Ry. Co. v. Mackey, 127 
U. S. 205. And this may be carried so far that a statute providing that a 
railroad previously chartered shall be liable for all injuries to passengers, irre- 
spective of its own negligence, is constitutional. C. R. J. & P. Ry. Co. v. Zer- 
necke, 183 U. S. 582. Most legislation applies to particular classes, but if all 
affected by it are treated alike, under the same conditions, equal protection is 
not denied. Missouri Pacific Ry. Co. v. Mackey, supra. Hence any practical 
and reasonable classification, not palpably arbitrary, is constitutional. Louis- 
ville & Nashville Ry. Co. v. Melton, 218 U. S. 36. Since there is no culpability 
on either side in industrial accidents such as the above, and as the employers 
only shift the loss on to society, such action by the legislature appears not only 
reasonable but a just solution of an economic problem. 


MortTGAGES — PRIORITIES — SUCCESSIVE ASSIGNMENTS OF CHOSE IN Ac- 
TION. — A mortgaged his life insurance policy by deposit with the insurance 
company for a loan of £250, and later obtained a loan from C on the security 
of the same policy. Then D, having no notice of C’s claim, advanced £600 on 
the policy, which was handed over to him. £250 of this amount was paid 
directly to the insurance company, in satisfaction of its claim. C gave prior 
notice to the insurance company. Held, that D has priority over C as to the 
£250, but not as to the rest of his claim. In re Weniger’s Policy, [1910] 2 Ch. 
201. 

The claim of the insurance company was entitled to priority over C’s charge, 
for the company, as obligor, had due notice of its own claim as mortgagee. 
Willes v. Greenhill, 29 Beav. 376. Then as to the £250, the amount advanced 
by the insurance company, D, who stepped into the shoes of the insurance 
company, obtained priority. Peacock v. Burt, 4 L. J. Ch. 33. As to the re- 
mainder of D’s claim, if it were purely equitable, D must be postponed to C 
under the English rule that the assignee first to give notice to the obligor pre- 
vails. Foster v. Cockerell, 3 Cl. & F. 456. The result is the same under the 
American rule that the assignees rank in the order in which the assignments 
were made. Thayer v. Daniel, 113 Mass. 129. But, whereas C had a mere 
equitable charge, if D was given possession, by way of assignment, of the res 
embodying the obligation, it would seem that he obtained a legal right. Cf. 
Harrison v. McConkey, 1 Md. Ch. 34; Fisher v. Knox, 13 Pa. 622. And equity 
will not deprive D of the legal right which he has obtained for value and in 
good faith. See Ames, Cases on Trusts, 328. 
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MorTGAGES — TRANSFER OF RIGHTS AND PROPERTY —ORAL SALE OF 
MortTGAGOR’S INTEREST IN ABSOLUTE DEED TO MorTGAGEE. — Land was con- 
veyed by absolute deed to the defendant as security for a debt. Subsequently 
the grantor orally released all his interest in the land for a good consideration. 
The grantor having become bankrupt, his trustee asserted an interest in the 
land. Held, that the defendant has the absolute title. Hutchison v. Page, 
92 N. E. 571 (Ill). 

Where an absolute deed is given to secure a debt, the grantor may always 
show, in spite of the Statute of Frauds, that a mortgage was intended, as equity 
will disregard the statute rather than allow the unjust result of a different rule. 
Carr v. Carr, 52 N. Y. 251. However, equity should only give this assistance, 
if on all the facts it is fair to do so, and when the plaintiff has sold his inter- 
est to the defendant for a fair consideration, the technical defense of no writ- 
ing should not be allowed. Shaw v. Walbridge, 33 Oh. St. 1. Accordingly, 
when the mortgagee has legal title, the decided weight of authority allows no 
interference by equity with the absolute deed. Cramer v. Wilson, 202 Il. 83; 
Bazemore v. Mullins, 52 Ark. 207. Contra, Van Keurenww. McLaughlin, 19 
N. J. Eq. 187. Where the mortgagee has only a lien, even though his deed is 
absolute on its face, it is argued that to enforce this parol agreement is to put 
title into the mortgagee without a writing. Odell v. Montross, 68 N. Y. 499. 
But the mortgagor has title only by reason of the interference of equity with 
the plain words of the deed, so here, too, equity should refuse its assistance if 
it would be unfair to grant it. Ferguson v. Boyd, 169 Ind. 537. 


OFFER AND ACCEPTANCE — BILATERAL CONTRACTS — MISTAKE IN TRANS- 
MISSION OF OFFER BY TELEGRAPH. — The defendant company, in transmitting 
an offer of sale from the plaintiff to a third party, negligently altered the mes- 
sage so as to quote a lower figure. The offeree accepted, and the plaintiff 
parted with the goods at the reduced price. Held, that the plaintiff was not 
bound by the acceptance of the offer as received. Strong v. Western Union 


Telegraph Co., 109 Pac. 910 (Idaho). 

In the majority of cases, the liability of the sender to abide by the message 
as received has been argued as dependent solely upon whether or not the tele- 
graph company is his agent. This question the American courts have gener- 
ally answered in the affirmative. Western Union Telegraph Co. v. Shotter, 71 
Ga. 760; Durkee v. Vermont Central R. R., 29 Vt. 127. A contrary doctrine is 
upheld by the English and some American decisions; in consequence of which 
they fail to find the mutual assent necessary to make a binding agreement. 
Henkel v. Pape, L. R. 6 Exch. 7; Pepper v. Western Union Telegraph Co., 87 Tenn. 
554. That the relation is not one of agency must be conceded, in view of the 
well-settled distinction between an agent and an independent contractor. 
Lawrence v. Shipman, 39 Conn. 586. See Gray, COMMUNICATION BY TELE- 
GRAPH, § 106. However, it seems that a meeting of minds sufficient to create 
a binding contract can be found without resorting to a doctrine of agency, for 
the ‘‘intent” of two contracting parties is to be ascertained from a reasonable 
interpretation of their expressions, not from their secret intention. Harris v. 
Amoskeag Lumber Co., 97 Ga. 465; Smith v. Hughes, L. R. 6 Q. B. 597. So 
where the offerer has chosen to express himself through the medium of the tele- 
graph, he will be bound by such expressed intent. Ayer v. Western Union Tele- 
graph Co., 79 Me. 493. But if the mistake is apparent, the sender will not be 
bound. German Fruit Co. v. Western Union Telegraph Co., 137 Cal. 598. 


RESTRAINT OF TRADE — Monopoty — CONTRACTS TO SELL AT FIXED PRICE. 
— The plaintiff manufactured medicinal tablets under a secret process, not 
patented. He sold the tablets only under an extensive system of contracts 
with wholesale and retail druggists, by which the former agreed to sell the 
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tablets only to designated retailers, who in turn bound themselves to main- 
tain the prices fixed by the plaintiff. Held, that the system of contracts is 
void at common law as in restraint of trade. W.H. Hill Co. v. Gray & Worcester, 
127 N. W. 803 (Mich.). 

The seller’s right to fix the price at which the goods may be resold by the 
buyer, if a single transaction appears, is undoubted. Garst v. Harris, 177 
Mass. 72. The seller should have the same right, as an incident to his property 
in the goods, when he sells to many buyers. That these buyers must all sell 
the goods at the same price is not an undue restraint of trade. Dr. Miles 
Medical Co. v. Platt, 142 Fed. 606; Park & Sons Co. v. National Whole- 
sale Druggists’ Ass’n, 175 N. Y. 1. Contra, Park & Sons Co. v. Hartman, 
153 Fed. 24. The contracts cannot be illegal as tending toward monopoly, 
for before the contracts are made the seller necessarily has a monopoly over 
his own goods. He gains no greater control over the market than he already 
had. Dr. Miles Medical Co. v. Jaynes Drug Co., 149 Fed. 838. A combina- 
tion to injure a merchant by preventing him from obtaining goods is unlawful. 
Delz v. Winfree, 80 Tex. 400. Also, two competitors may not enter into an 
agreement to keep up the price. More v. Bennett, 140 Ill. 69. But the present 
case presents neither of these vicious elements. To uphold the contracts would 
simply allow freedom of trade to the manufacturer to do what he will with 
his own. Elliman v. Carrington, [1901] 2 Ch. 275. 


RESTRAINTS ON ALIENATION — VALIDITY OF RESTRAINT ON ALIENATION 
oF FEE WHEN QUALIFIED AS TO True. — A conveyed land in fee to B, his son, 
reserving to himself an interest for life in the rents and profits, and with a 
condition that B should not sell during A’s life. Held, that the condition is 
valid. Fraszier v. Combs, 130 S. W. 812 (Ky.). 

A complete prohibition against the alienation of a vested legal estate in fee 
is void. See Gray, RESTRAINTS ON THE ALIENATION OF Property, §§ 13-26, 
105, 113. By the weight of authority a condition or direction to this effect is 
void, although the suspension of the power of alienation is for a limited time. 
Potter v. Couch, 141 U. S. 296, 315; Mandlebaum v. McDonell, 29 Mich. 78; 
In re Rosher, 26 Ch. D. 801. But a doctrine which seems to have had its origin 
in unconsidered dicta, that a restraint for a reasonable length of time is valid, 
has become firmly established in Kentucky and Ontario. Stewart v. Brady, 3 
Bush (Ky.) 623; Lawson v. Lightfoot, 27 Ky..L. Rep. 217; Earls v. McAlpine, 
27 Grant Ch. (Ont.) 161. By statute in Kentucky, the rule against perpetu- 
ities applies to conditions and directions restraining alienation. Stats. Ky., 
1909, § 2055. The doctrine can therefore have no disastrous results in that 
state, and in order to avoid litigation as to the reasonableness of any particular 
restraint, the courts might well go to the extent of holding that all restraints 
which do not violate the rule are good. See Johnson’s Trusts v. Johnson, 25 
Ky. L. Rep. 2119; Morton’s Guardian v. Morton, 120 Ky. 251. It has recently 
been held, however, in a decision disapproving of the doctrine to which the 
courts of the state are committed, that a restraint for the life of the devisee is 
unreasonable. Harkness v. Lisle, 117 S. W. 264 (Ky.). 


SPECIFIC PERFORMANCE — DEFENSES — LACK OF MUTUALITY OF REMEDY. 
—In a contract of employment with the plaintiff company, the defendant 
covenanted not to compete with the plaintiff company during the term of em- 
ployment or for seven years thereafter. During the term of employment, an 
order was made to wind up the company, and the defendant was given notice 
that his services would not be required further and that his salary would be 
discontinued. The defendant began to compete with the company, who 
sought to enjoin him. Held, that he cannot be enjoined. Measures Bros., Lid. 
v. Measures, [1910] 2 Ch. 248. 

A sufficient basis for refusing the injunction (whether the covenant not to 
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compete is severable from the rest of the contract or not), is lack of mutuality 
of remedy, as the defendant could not obtain performance of the plaintiff’s 
promise. See 23 Harv. L. Rev. 294; 3 Cot. L. Rev. 1. Although the court 
does not rest its decision on this ground alone, it really adopts the doctrine, 
the Master of the Rolls saying, “The plaintiffs have not given and cannot in 
future give, the defendant this consideration. . . . The plaintiffs are not en- 
titled against the defendant to specific performance . . . without performing, 
and they cannot perform, the clauses which that agreement contains in favor 
.of the defendant. . . . It would be inequitable if the plaintiffs could have that 
relief.” The case is consequently a welcome addition to the authorities sup- 
porting this theory of mutuality. 


TRADE-MARKS AND TRADE-NAMES — MARKS AND NAMES SUBJECT OF OwNn- 
ERSHIP — DESCRIPTIVE WORDS IN FOREIGN LANGUAGE. — The plaintiff manu- 
factured a wine, which it called Tipo Chianti. Later the defendant offered its 
wine under the name Tipo Puglia. “Tipo” is a common Italian word, mean- 
ing “of the nature of.” On the ground that ‘‘Tipo” was its trade-mark, the 
plaintiff obtained a temporary injunction, restraining the defendant from using 
the term. Held, that the injunction cannot be sustained. Jtalian Swiss Col- 
ony v. Italian Vineyard Co., 110 Pac. 913 (Cal., Sup. Ct.). 

The office of a trade-mark is to point out distinctively a maker’s goods, so 
that he may profit by their reputation with the public, and the public, in turn, 
may be assured that they are getting that maker’s wares. See Amoskeag Man- 
ufacturing Co. v. Spear, 2 Sandf. (N. Y.) 599, 605. Words, letters, numerals, 
or devices may be used as trade-marks. Shaw Stocking Co. v. Mack, 12 Fed. 
707. But words which are merely descriptive and so can be applied equally 
well to other articles of a like kind may not be appropriated as trade-marks. 
Cat. Crv. Cope, 1906, § 991; Caswell v. Davis, 58 N. Y. 223. This principle 
applies to foreign as well as to English words. Davis v. Stribolt, 59 L. T. Rep. 
Nn. S. 854; Burke v. Cassin, 45 Cal. 467; Selchow v. Chaffee & Selchow Mfg. Co., 
132 Fed. 996. But if by long user a descriptive term comes to signify to 
the public the goods of this particular manufacturer, an imitator will be en- 
joined on the ground of unfair competition. Reddaway v. Banham, [1806] A. C. 
199. Since, however, the essence of that wrong is the fraud of passing off one 
maker’s products for those of another, the competition is not unfair if, as in 
the principal case, the packages of the two rival brands are so unlike in ap- 
pearance that there can be no confusion. Dadirrian v. Yacubian, 72 Fed. toro. 
See 16 Harv. L. REV. 272 e¢ seq. 


Trusts — RESTRAINTS ON ALIENATION OF CEsTUI’s INTEREST — POSTPONE- 
MENT OF ENJOYMENT. — The testatrix left property in trust for B, C, and D, 
providing in her will that the legacies should not be paid until D, the youngest 
legatee, should have arrived at the age of twenty-five years. Upon coming of 
age B sought to compel payment of the legacy. Held, that she is not entitled 
to it. King v. Shelton, 38 Wash. L. R. 714 (D. C., Ct. App., Nov. 2, 1910). 
See NOTES, p. 224. 


WAGERING CONTRACTS — RENEWED PROMISE TO Pay ror NEw CONSIDER- 
ATION. —In consideration of the defendant’s renewed promise to pay the 
plaintiff an over-due gambling debt, the plaintiff refrained, for a specified time, 
from publishing him as a defaulter.. Held, that the plaintiff can recover on the 
new contract. Wéilson v. Conolly, 129 L. T. 572 (Eng., K. B. D., Oct. 14, 1910). 

For the discussion of a precisely similar case, see 22 Harv. L. Rev. 149. The 
reasoning of the courts seems unimpeachable, and the criticism directed against 
the decisions as ‘whittling away the Gaming Act” should, more properly, be 
directed towards the Act itself, for not frankly declaring that a wagering con- 
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tract is illegal, instead of merely making it void. For then, as under the Ameri- 
can statutes, the vice of the original transaction would taint the subsidiary one 
and the purpose of the statute would not be defeated. 


Witts — Execution — SIGNATURE OF TESTATOR AT END OF WILL.—A 
will was written on three pages of a folded sheet of paper. In drawing up the 
will, the testatrix wrote the first page, then the third, and finished on the sec- 
ond, where she signed at the completion of her disposition. Held, that the 
will was signed “‘at the end thereof,” within the meaning of the statute. In 
re Stinson’s Estate, 77 Atl. 807 (Pa.). 

The authorities on this point are confined to England, New York, and Penn- 
sylvania. In accordance with the more liberal doctrine of the principal case, 
the English’ courts have held in similar cases that the end of a will is the logical 
end. In the Goods of Watton, L. R. 3 P. & D. 159; In the Goods of Stoakes, 23 
Wkly. Rep. 62. So, too, where matter following the signature, in point of space, 
is incorporated by reference or by the logical sequence of the language into a part 
preceding the signature, the courts of both jurisdictions have held this to be a 
sufficient compliance with the statute. Baker’s Appeal, 107 Pa. St. 381; In 
the Goods of Birt, L. R. 2 P. & D. 214. But the New York courts have adopted 
a stricter interpretation, and require the signature to be at the physical end of 
the instrument. Matter of Andrews, 162 N. Y. 1; Matter of Conway, 124 N. Y. 
455. See also 13 Harv. L. REv. 686. 


WITNESSES — PRIVILEGE AGAINST SELF-INCRIMINATION — USE OF Bopy As 
AN Exutpit. — The defendant, while before a military court of investigation, 
was compelled to put on a blouse, found near the scene of a murder, to see 
whether it fitted him. The defendant was later indicted, and at the trial a 
witness testified that the prisoner put the blouse on and it fitted him. Held, 
that the evidence is admissible. Holt v. United States, U. S. Sup. Ct., Oct. 31, 
IgIo. 

The privilege against self-incrimination properly applies only when the evi- 
dence would have to be furnished by the person claiming the privilege in the 
capacity of one uttering testimony. It is not so broad as to protect the de- 
fendant in every respect from being the means by which evidence tending to 
incriminate him is produced. To use a man as an exhibit does not infringe the 
privilege; to treat him as a witness to extort communications from him does. 
See 3 WicMoRE, EvpENCE, §§ 2250, 2251, 2263, 2265. But often the privilege 
has been extravagantly extended to exclude the use of the body as an exhibit. 
State v. Jacobs, 5 Jones, Law (N. C.) 259 (exhibiton to jury to prove amount 
of negro blood); Blackwell v. State, 67 Ga. 76 (standing up to show defendant 
lacked one foot); Stokes v. State, 5 Baxt. (Tenn.) 619 (making footprints). 
Nor does a distinction between using the evidence to prove the issue of identi- 
fication and using it to prove any other issue seem tenable, since the issue of 
identification is equally material to the proof of guilt. Contra, State v. Johnson, 
67 N. C. 55. In many cases the court might refuse to permit such evidence on 
other grounds. See People v. McCoy, 45 How. Prac. (N. Y.) 216; State v. 
Height, 117 Ia. 650. Cf. Union Pacific Ry. Co. v. Botsford, 141 U. S. 250. 
The principal case accords with many authorities in supporting the above 
analysis, and declares what is undoubtedly the proper limits of the privilege. 
State v. Ah Chuey, 14 Nev. 79 (tattoo marks on chest); State v. Graham, 74 
N. C. 646 (putting foot in footprints). But see 22 Alb. L. J. 144. 
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BOOK REVIEWS. 


THE ELEMENTS OF JURISPRUDENCE. By Thomas Erskine Holland, K. C., 
etc. Eleventh Edition. Oxford, London, and New York. Oxford Uni- 
versity Press. 1910. pp. Xi, 451. 


The highest praise that can be given to this new edition of Professor Hol- 
land’s well-known book is to say that it is not materially different from the 
edition immediately preceding. In the eleventh edition several slight changes 
are made in the text to conform with recent decisions, and numerous references 
to these decisions are added; references also being given to changes intro- 
duced by the International Prize Court Convention of 1907, the Japanese 
Civil Code, the Brussels Maritime Law Conference of 1909, the new Swiss Code 
and the recent Hague Conferences, as well as by recent English statutes, such 
as the act of 1906 amending and consolidating the statutory provisions relat- 
ing to fellow servants, the Trade Disputes Act of the same year and the De- 
ceased Wife’s Sister’s Marriage Act of 1907. Citations are also given to new 
treatises, and there are a few additional references to and definitions from such 
older writers as Dante, Zouche, John Erskine, and Bentham. 

The arrangement of the eleventh edition is exactly the same as that of the 
tenth. In Chapter V, The Sources of Law, a much clearer classification has 
replaced the old one, which confused the different meanings of source. This is 
the most considerable change in the book. The effects of aerial navigation 
upon the law are not forgotten (pp. 169, note 4; 393 and note 3). The state- 
ment of our naturalization laws affecting colored races has been made more 
exact (p. 350). Professor Holland has changed his statement concerning re- 
versals of its decisions by our Supreme Court. In the tenth edition, after lay- 
ing down the principle that the House of Lords is bound by its own decisions, 
he adds, “‘ This is not the case in the Privy Council, or in the Supreme Court of 
the United States.” In the eleventh edition he states that the House of Lords 
is bound by its decisions, “as is also, apparently, the Supreme Court of the 
United States” (pp. 69-70). As authority for this change he gives Wright v. 
Sill [2 Black (U. S.) 544], cited by Dr. Hannis Taylor, “The Science of Juris- 
prudence,” p. 511. C. H. Mcl. 





PRECEDENTS OF PLEADING AT ComMON Law. By Charles A. Keigwin. Wash- 
ington: John Byrne and Co. 1910. pp. xxx, 607. 8vo. 

This work was prepared by the editor, Professor Keigwin, primarily for the 
use of students in the National University Law School. It is divided into two 
parts. In the first part the editor has compiled the records of several old 
English cases most of which are reported in the first volume of Saunders’ Re- 
ports, and which therefore illustrate the principles of the law of pleading at the 
time of its greatest perfection as an art. In footnotes the editor explains the 
significance of passages of the records the meaning of which would be obscure 
to a student. In the second part of the book he states supposititious facts 
and frames pleadings based on those facts such as would be employed at the 
present day in jurisdictions adhering to the common-law procedure, in order to 
illustrate the substantial identity of the principles of the old and the modern 
common-law pleading, and to show at the same time the greater liberality of 
the present-day courts in applying those principles. The book is intended to 
be used, and may profitably be used, in connection with a study of the abstract 
principles of pleading. A. W. S. 
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A TREATISE ON SECRET LIENS AND RePuTED OwnersHrp. By Abram I. 
Elkus and Garrard Glenn, of the New York Bar. New York, Baker, 
Voorhis and Company, 1910. pp. xxx, 183. 


An owner of chattels, who has entrusted possession to another, has in gen- 
eral — and under the law of bailment and pledge has had for centuries — an 
interest valid against the world; an opposite principle, indeed, would deprive 
property rights of half their commercial value. But where one who secretly 
obtains or retains title entrusts possession to another under such circum- 
stances that a third party who gives credit to the depositary is reasonable in 
supposing the man with whom he is dealing to have the complete legal interest, 
the third party will, on the insolvency of his promisor, be preferred to the 
legal owner. From the scattered domains of agency, of trusts, of sales, of bail- 
ments, and of bankruptcy Messrs. Elkus and Glenn have gathered together an 
imposing mass of authorities upon the conditions which render reliance upon 
apparent, but unreal, ownership reasonable. 

English bankruptcy legislation has concerned itself with reputed ownership 
for centuries. In the United States, apart from state statutes necessitating 
record for those mortgages, and, less universally, those conditional sales by 
which ownership is divorced from possession, the establishment of the doc- 
trine that secret liens are to be discouraged must be ascribed to the courts 
alone. The connection between English enactments and early American de- 
cisions is traced in a discussion that may fairly be called a contribution to legal 
history. 

Our authors are less happy in their exposition of the general doctrines of the 
present-day law. Profuse quotations and lengthy summaries sufficiently es- 
tablish the general agreement of the cases upon the equitable doctrine that, in 
some instances where it will benefit C, property which, as between A and B 
belongs to A, shall be made to discharge the debts of B. But there is too little 
analysis of decisions. Successive chapter heads proclaim as the foundation 
for C’s rights the principle of estoppel and the requirement of good faith on the 
part of A; and the “ultimate question” is apparently recognized to be a con- 
sideration of commercial policy. The fact is, of course, that courts agreeing in 
result have displayed organic differences in reasoning. This fact Messrs. 
Elkus and Glenn steadily ignore, and the opportunity peculiar to those who 
introduce an important doctrine, of resting it upon sound principles, they 
have, accordingly, lost. 

The incisive comments upon choses in action make clear that the general 
doctrine is broad enough’to include occasional instances of ownership separated 
from a merely metaphysical possession. The chapter on recording acts is 
vague in its differentiation of the common types of legislation. A fuller citation 
of decisions outside of New York would have strengthened the discussion of 
mortgages of after-acquired property, and of the equitable interests known as 
floating charges and recognized by the English courts: The topics of consign- 
ment arrangements and trust receipts possess a significance already great, and 
sure to grow; the practitioner will be thankful for the writers’ full statement 
of the present business law. The concluding chapter upon the corporate 
entity is of doubtful relevancy upon the general thesis of the work; for the 
doctrines involved are explicitly stated by the leading case to be doctrines of 
corporation law in no way peculiar to the problems of ownership and posses- 
sion of personal property. W. H. P. 





Tue InpIAN Contract Act. With a Commentary, Critical and Explanatory. 
By Sir Frederick Pollock, Bart., assisted by D. F. Mulla. Second Edi- 
tion. London: Sweet and Maxwell, Limited. 1909. pp. lxiii, 744. 


It is difficult for an American lawyer to review a work such as this. Sir 
Frederick Pollock himself undertook the preparation of the Contract Act 
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originally, only on condition that another familiar with the decisions on Indian 
law should collect and digest the cases. 

With the merits of the Indian Contract Act we cannot deal within the 
limits of a book review. That act suffered, it has been pointed out, by passing 
through three different hands in the course of its preparation,— the Indian 
Law Commission, the Legislative Department in India, and Sir James Stephen. 
In the course of this, and particularly at the hands of the Legislative Depart- 
ment in India, sections here and there were borrowed from the draft and code 
prepared for New York by Dudley Field, which, as Sir Frederick Pollock says, 
“is the worst piece of codification ever produced. . . . The clauses on fraud 
and misrepresentation in contract— which are rather worse if anything than 
the average badness of the whole— were most unfortunately adopted in the 
Indian Contract Act.” But in spite of these and other criticisms the act is 
still unrevised. 

It is needless to say that the editorial and critical work is carefully done. 
The name of the editor assures that. This second edition is published within 
four years of the first, and is called for by reason of the increase of decisions of 
English and Indian courts. The arrangement is the same, the chief changes 
being the inclusion, somewhat against the editor’s will but because of the neces- 
sities of the case, of references to unofficial Indian reports, and in enlarged com- 
mentaries on sales, agency, and partnership, those on sales being by Mr. J. B. 
Eames, those on agency by Mr. William Bowstead, and those on partnership 
by the editor himself. 

The book is interesting to those interested in codifications and in foreign 
systems of law, but cannot be of general use. "e & te 3 





Work ACCIDENTS AND THE LAw. By Crystal Eastman. New York: Charities 
Publication Committee. 1910. pp. xvi, 345. 8vo. 


“Work Accidents and the Law” is one of a number of volumes known as 
“The Pittsburgh Survey,” which are part of the publications provided for by 
the Russell Sage Foundation. It is a clear and very forceful exposition of the 
effect of the present provision made in Pennsylvania — and Pennsylvania 
does not differ radically in this particular from the rest of the United States — 
to prevent industrial accidents and to compensate industrial workers and their 
families for the loss caused by such accidents. It is based upon facts most 
carefully presented and analyzed to show who are responsible for the accidents, 
who in fact bear the resulting financial loss and what are the financial re- 
sources of the losers. Its exposition of the present law is brief and clear. 

Its consideration of the efficiency of our law as a means of preventing acci- 
dents not only shows that probably over one-third of the fatal accidents are 
due to some form of negligence attributable to the employer or his superin- 
tendents; but it deals with the practical possibility of enforcing laws that would 
prevent the recurrence of the situations which have actually caused accidents, 
by taking fully into account the provisions for safety in excess of those re- 
quired by law, which are now enforced by several companies. 

The consideration of the efficiency of the present law as a means of providing 
proper compensation for the loss incurred is presented not merely as an aca- 
demic question based upon the entirely inadequate compensation which the 
facts show. The practical situation is concretely dealt with by summarizing 
the meagre resources of employees, both married and single, accurately esti- 
mating the relief to be gained through insurance, voluntary relief associations, 
and the Carnegie Relief Fund, stating the legal expenses and liability insur- 
ance premiums of the employer, estimating the administrative expense to the 
state. The reader who is interested in social problems is delighted to find that 
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he has before him not mere argument but matter-of-fact truth logically ar- 
ranged. He is prepared to consider carefully the comparison of the various 
forms of the American accident law, which grants compensation ‘only for loss 
due to the employer’s negligence, with the systems of England, France, and 
Germany, which give a definite compensation for every loss regardless of neg- 
ligence. The reader may have believed implicitly in the common law as in- 
herently just and economically sound, since it makes each party responsible 
for his own fault, and establishes through freedom of contract the proper 
compensation of labor in the process of production. But no matter how deeply 
rooted the reader’s opinion may have been, he cannot fail to be impressed with 
the argument presented in this book. 

It is true that the European systems shift the losses caused by industrial 
accidents from the employee to the employer and through the employer to the 
consumer. But in so far as this change secures to the employee compensation 
for accidents due to the employer’s negligence it is only a far more efficient 
administration of the common-law theory. In so far as the change secures to 
the employee compensation for unavoidable accidents it is but a practical 
means of making the compensation for labor proportionate to the risks in- 
volved — a result by no means secured by mere freedom of contract. The real 
expense of the change lies in the compensation given to employees for acci- 
dents due to their own negligence — less than one-third of the accidents. 
This expense is to be balanced by these advantages: the assurance to employees 
of fair compensation in cases where they are not negligent; the elimination for 
the employer and employee and for the state of administrative expenses; the 
tendency of the European form of law to induce employers to decrease the 
causes of accidents. 

It is impossible to give here even a general outline of the facts presented in 
the book. They cover the five hundred and twenty-six fatal accidents which 
occurred in Allegheny County — the Pittsburgh District — between July 1, 
1906, and June 31, 1907, and the five hundred and nine non-fatal accidents 
which occurred in the same place in April, May, and June of 1907. At each 
step in the argument after an analysis of these cases there follows a compre- 
hensive tabulation or diagram of the result. Such a scientific treatment has 
not robbed the book of human interest, because its descriptions are forcefully 
clear and brief and its illustrations have been admirably chosen. 

Pp. K. 
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